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QUESTIONS PRESENTED 


1. If the only explanation of a driver’s activity at the 
time of an accident shows that he was serving his own 
interests and not those of his employers, were the plain¬ 
tiffs under the law of Maryland nevertheless entitled to go 
to the jury on the question of the driver’s agency in a suit 
against his general employers? 

2. May an unfavorable inference be drawn from the 
defendants’ failure to call the driver as a witness, when 
he was no longer employed by the defendants and was 
present at the trial under subpoena by the plaintiffs? If 
any inference is permissible, is it proof of the fact of 
agency ? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,292 


Irving Kas and Dov Kasachkoff, Trading as K and K 
Sales Company, Appellants. 


v. 

Marshall Gilkerson and Roscoe Adkins, Jr., Appellees. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia entered 
upon jury verdicts adverse to the defendants in a civil 
action for damages for personal injuries. This Court has 
jurisdiction pursuant to Title 28, Section 1291, United 
States Code. 


STATEMENT OF THE CASE 

Near midnight on Saturday night, October 7,1950, a panel 
truck owned by the appellants and bearing on its side their 
trade name was in collision with an automobile owned and 
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operated by the appellee, Marshall Gilkerson, in which the 
appellee, Roscoe Adkins, Jr., was a passenger. The acci¬ 
dent occurred south of the junction of Routes 5 and 301 be¬ 
tween T. B. and Waldorf, Maryland. The truck was driven 
at the time by James Bush rod, a porter in the appellants’ 
general employ. 

The appellees brought suit for damages for personal 
injuries (J.A. 2). The appellants denied vicarious liability 
(J.A. 2,4). At the trial, the negligence of Bushrod was con¬ 
ceded (J.A. 48). The case was principally tried on the issue 
of his agency at the time and place of the accident. 

The locus of the accident was not materially controverted 
(J.A. 2 and 4). Gilkerson and Adkins both testified that 
they had travelled south from Washington on Route 5. Their 
car had stopped for a traffic signal at the junction of Route 5 
with Route 301. They turned south on Route 301 and had 
gone “about a city block” when their car was struck by the 
appellants’ truck (J.A. 11, 12, 18). They were bound for a 
tavern near Waldorf, Maryland (J.A. 17). Police Officer, 
James D. Suthard, a Maryland State Trooper who re¬ 
sponded to the accident call, (J.A. 19), located the collision 
3000 feet south of the junction of Routes 5 and 301 (J.A. 23). 

The plaintiffs relied upon the presumption of agency 
arising from the conceded fact of ownership of the negligent 
vehicle (J.A. 16, 17, 41). They introduced testimony, how¬ 
ever, which contradicted that presumption and showed that 
Bushrod was returning from a personal trip at the time 
and place of the accident. This evidence was an extra 
judicial statement of Bushrod made on the scene of the 
accident to Officer Suthard (J.A. 25, 37). The officer testi¬ 
fied that he had had a conversation with Bushrod a few 
minutes after the collision (J.A. 20). Suthard was asked 
if Bushrod had stated where he had been. The officer re¬ 
plied, “He had been down in Southern Maryland—T don’t 
recall the name of the place at this time—he had been down 
there visiting someone, some of his relations.” (J.A. 25). 
The officer further stated that Bushrod said “he had made 
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a delivery for the company in T. B. # # # on the way down” 
(J.A. 25). Gilkerson testified that he overheard Bushrod 
say to the officer “that he was down there (in T. B.) making 
a deliverv and then went on further down in Maryland and 
visited some relatives down there.” (J.A. 37). 

When the defendant, Irving Kas, was called as a witness, 
he testified that at the time of the accident he was in part¬ 
nership with his brother, Dov Kasachkoff, in a wholesale 
notions business; that in the course of their business they 
sold to grocery stores and smaller five and ten-cent stores 
(J.A. 26). At the time of the trial, the two defendants were 
no longer in business, having sold it in May, 1951 (J.A. 
27, 31). 

The two partners were Orthodox Hebrews who made it 
their practice to close their place of business before sun¬ 
down on Friday (J.A. 28). They did not do business nor 
make deliveries on Saturday (J.A. 28, 33). Moreover, their 
customers desired deliveries to be made before the rush of 
Saturday business (J.A. 28). 

Kas testified that one of his duties in the partnership was 
to exercise control both over the use of the truck and the 
sending of deliveries (J.A. 35). He said that Bushrod was 
in the employ of the appellants. His duties were to “help 
make up orders, and at times of pinch when we ran short 
of drivers’ help, he used to take out truck delivery orders” 
(J.A. 28). Since it was necessary for the defendants to get 
out their week-end deliverv orders on Fridav, Bushrod was 
frequently used as a delivery man on this day of the week 
(J.A. 28). Kas further testified that on the Friday after¬ 
noon before the accident Bushrod was dispatched with the 
truck to make deliveries (J.A. 28, 35). Kas produced a 
record of the business from which he testified (J.A. 29). 
The entries were in Kas’ own handwriting (J.A. 29, 35). 
The record showed that Bushrod was entrusted with six 
orders for delivery on Friday afternoon, October 6, 1950 
(J.A. 30). The deliveries were made to six business ad¬ 
dresses in the City of Washington (J.A. 30). The name 
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and address of the customer, the nature and price of the 
delivery, the name of the deliveryman, and the commission 
paid to the salesman were each entered in the record (J.A. 
29, 32, 33). Since the number of deliveries was small and 
the distances short, they were capable of being finished 
Friday afternoon (J.A. 35). 

Bushrod’s instructions concerning the use of the truck 
were “to take it, finish the deliveries, and take the truck 
home and park it on the lot across the way from him and 
come back to work Monday morning with the truck.” (J.A. 
2S). This procedure was necessary because, after sundown, 
there would be no one at the store to receive the truck back 
(J.A. 36). He was not to use the truck for his personal 
affairs (J.A. 29). Kas could not recall any occasion when 
Bushrod had used the truck for his own purposes (J.A. 
29, 35). On one prior occasion, Bushrod had requested per¬ 
mission to use the truck to visit his relatives, but he was 
refused (J.A. 31). Bushrod was not given permission to 
make use of the truck on Saturday, October 7, for any such 
purpose as a trip to Southern Maryland (J.A. 31). 

Kas further testified that the defendants had no cus¬ 
tomers south of T. B., Maryland (J.A. 30). They had one 
customer in T. B. He was a Mr. Dyson, who operated a 
grocery store (J.A. 30). No deliveries were to be made to 
Dyson on either Friday, October 6, or Saturday, October 7. 
Testifying from his delivery record, Kas stated that the last 
delivery made to Dyson prior to the accident was on Octo¬ 
ber 1 (J.A. 30). This customer was solicited by the defend¬ 
ants’ salesman only biweekly (J.A. 30). There was no 
testimony as to which of the defendants’ drivers was as¬ 
signed the delivery to Dyson on October 1. The plaintiffs 
assumed without evidence that it was Bushrod (J.A. 43). 

The police officer, Suthard, testified that the place known 
as T. B. was north on Route 5 from the junction of Routes 5 
and 301 (J.A. 23). He said that there were no grocery or 
variety stores at this intersection. The only stores of this 
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type in the vicinity were a quarter mile north of the junc¬ 
tion on Route 5 (J.A. 24). 

Kas testified that he knew of no business which could have 
prompted Bushrod to be south of T. B. near midnight Sat¬ 
urday night “The stores would have been closed anyway” 
(J.A. 31). 

Bushrod was not called as a witness by either plaintiffs 
or defendants. He was no longer employed by the defend¬ 
ants and the defendants had gone out of business at the 
time of trial (J.A. 27, 31). He was, however, in attendance 
at the trial under a subpoena issued by the plaintiffs (J.A. 
45, 46). 

Despite objection (J.A. 45, 46), despite the actual avail¬ 
ability of Bushrod to the plaintiffs as a witness (J.A. 45, 
46), and notwithstanding that the burden of proof rested 
with them, the plaintiffs were permitted to urge the jury to 
draw an unfavorable inference from the defendants’ failure 
to call Bushrod as a witness (J.A. 45, 46). The Court, fur¬ 
thermore, apparently treated the absence of Bushrod as a 
witness as proof of the fact of agency when it considered 
the defendants’ motion for judgment notwithstanding the 
verdict (J.A. 64). In fact, Bushrod was not called by the 
defendants because the defendants could not vouch for his 
credibility (J.A. 48). 

The plaintiffs, furthermore, were permitted to argue that 
the defendants’ inability to produce invoices concerning 
deliveries made during the week previous to the accident 
should raise an inference unfavorable to the defendants 
(J.A. 42, 43). In addition, the Court treated the absence of 
invoices as proof of the fact of agency (J.A. 64). The 
absence of these invoices, however, was fully explained. 
The information which they contained was likewise con¬ 
tained in the record from which Kas testified (J.A. 33). 
When the defendants ceased to remain in business, the in¬ 
voices were destroyed in favor of the more concentrated 
record (J.A. 33). 
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The Court instructed the jury that if they found “that 
James Bushrod made a delivery of merchandise for the 
defendants at T. B., Maryland, and then continued south 
on his own personal business, then you may conclude that 
at the time and place of the accident Bushrod was not on 
the business of the defendant” (J.A. 62). Thus the Court, 
instead of compelling a finding of the absence of agency, 
left this cardinal issue to the whim of the jury. 

From adverse verdicts and an order overruling motions 
for judgment and a new trial, the defendants appealed. 

SUMMARY OF ARGUMENT 

I. In Maryland, vicarious liability attaches to the owner 
of a vehicle only upon a showing that the driver was, at the 
time of the accident, serving the business of the owner. 
Although a presumption of agency arises from the fact of 
ownership, this presumption no longer possesses any force 
when testimony is introduced rebutting the presumed fact. 
The plaintiffs adduced testimony that the driver of the 
defendants’ vehicle had made a business delivery in T. B., 
Maryland, and had then gone further down into Southern 
Maryland to visit relatives. There was no testimony in 
contradiction of this explanation of the driver’s presence 
at the scene of the accident. On remarkably similar facts, 
the Maryland Court of Appeals has declared the non-liabil¬ 
ity of the owner as a matter of law. 

II. Although the driver was not called as a witness, no 
unfavorable inference from this fact could be drawn against 
the defendants, since the driver was no longer in the defend¬ 
ants’ employ and not singularly available to the defendants. 
The driver was in attendance at the trial under a subpoena 
issued by plaintiffs. The absence of the driver certainly is 
not proof of the fact of agency. 

III. The Court erroneously instructed the jury that if 
thev found that the driver had made a deliverv and had then 
gone down into Southern Maryland on personal business, 
they could still make a finding of agency. 
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ARGUMENT 

I 

There Was No Evidence of Agency to Submit to the Jury 

Since the accident occurred just south of T. B., Maryland, 
it must be conceded at the outset that the defendants’ liabil¬ 
ity is to be determined in according with the law of Mary¬ 
land, the lex loci delicti. Giddings v. Zellan, 82 U. S. App. 
D. C. 92, 160 F. 2d. 585; Tobin v. Pennsylvania R. Co., 69 
App. D. C. 262, 100 F. 2d. 435; Paxson v. Davis, 62 App. 
D. C. 146, 65 F. 2d. 492. This rule likewise governs the 
determination of the issue of vicarious liability. Ruben- 
stein v. Williams, 61 App. D. C. 266, 61 F. 2d. 575. The 
judicial decisions of Maryland on the question of agency 
are as binding on this Court as legislative enactments. 
Rubenstein v. Williams, supra. 

An employer under the law of Maryland is not liable for 
the negligence of his employee unless the employee at the 
time and place of an accident was acting within the scope 
of his employment or was serving the business of his em¬ 
ployer. Pollack v. Watts, 142 Md. 403,121 Atl. 238; Syming¬ 
ton v. Sipes, 121 Md. 313, 88 Atl. 134, 47 L. R. A. (N.S.) 662. 

Admittedly under Maryland law, there is a rebuttable 
presumption that the driver of an automobile is the agent 
and servant of the owner. This presumption, however, does 
not compel the submission of every case to the jury. When¬ 
ever there is uncontradicted testimony that the driver was 
not on his master’s business, the presumption falls out of 
the case and the Court must declare the non-liability of the 
owner as a matter of law. Fowser Fast Freight v. Simmont, 
(Md. 1951), 78 A. 2d. 178; Goldman v. Johnson Motor Lines, 
(Md. 1949), 63 A. 2d. 622, 627; Taylor v. Freeman, 186 Md. 
474, 47 A. 2d. 500; National Trucking & Storage, Inc. v. 
Durkin , 183 Md. 584, 39 A. 2d. 687; A. S. Abell Co. v Sopher, 
179 Md. 687, 22 A. 2d. 462; Wagner v. Page, 179 Md. 465, 
20 A. 2d. 164; Phipps v. Milligan, 174 Md. 438, 199 Atl. 498; 
McDowell, Pyle Co. v. Magazine Service, 164 Md. 170, 164 
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Atl. 148; Wells v. Uecht Bros Co., 155 Md. 618,142 Atl. 258; 
Fletcher v. Meredith, 148 Md. 580, 129 Atl. 795, 45 A. L. R. 
474; Butts v. Smith, 14S Md. 340,129 Atl. 352; International 
Co. v. Clark, 147 Md. 34, 127 Atl. 647; Salowitch v. Kres, 147 
Md. 23, 127 Atl. 643; Pollack v. Watts, 142 Md. 403, 121 Atl. 
238; Dearholt Co. v. Merritt, 133 Md. 323, 105 Atl. 136; 
State, use of Debelius v. Benson, 219 Md. 693, 100 Atl. 505; 
Symington v. Sipes, 121 Md. 313, 88 Atl. 134; Vdnderhorst 
v. Amrhine, 98 Md. 406, 56 Atl. 833. 

The rule of these cases is simply stated in Butts v. Smith, 
supra: 


“There is a reasonable presumption that the servant 
was acting in the scope of his employment and upon 
the business of his master, and that the burden of over¬ 
coming this presumption is upon the master by show¬ 
ing that the servant was engaged in business other than 
his employer’s, Jordan Stabler Co. v. Tankersly, 146 
Md. 454. It is equally well established that this pre¬ 
sumption is a rebuttable one and may be rebutted by 
the uncontradicted testimony offered on behalf of either 
the defendant or the plaintiff, or both, and when so 
rebutted the case ought not to go to the jury.” 

It may sometimes be a difficult question to decide whether 
the lex loci or the lex fori should determine what evidential 
force should be accorded a presumption. In this instance, 
however, the resolution is easv. The District of Columbia 
rule is the same as that prevailing in Maryland. 

The District of Columbia law is well stated in Peabody v. 
Marlboro Implement Co., 63 App. D. C. 288, 72 F. 2d. 81, 
as follows: 

“But in Curry v. Stevenson, 58 App. D. C. 162, 26 
F. 2d. 534, we held that where the prima facie inference 
of possession of the automobile at the time of the acci¬ 
dent, arising from the fact of ownership, is overcome 
by uncontradicted proof that in fact the automobile 
was not in possession of the owner or his servant or 
agent, the question is one for the court, and not for the 
jury. We think that this rule is equally applicable 
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where the issue relates to the liability of an owner 
for the alleged negligence of an agent in the operation 
of a car. 

“In Fallon v. Swackhamer, 226 N. Y. 444, 123 N. E. 
737, 738, the court said: ‘The only evidence in behalf 
of the plaintiff is the presumption which arises from the 
ownership of the car, but, as has been stated by this 
court, such presumption continues only so long as there 
is no substantial evidence to the contrary.’ ” 

And .in Rosenberg v. Murray, 73 App. D. C. 67, 116 F. 2d. 
522, this Court, speaking of the presumption of consent 
contained in the Financial Responsibility Act, Title 40, Sec. 
401 et seq., D. C. Code (1940 Edition), said: 

“The effect of this provision is simply to shift the 
burden of proof and to impose on the defendant owner 
the affirmative duty of proving that the car was not 
at the time of the accident operated with his express or 
implied consent. Casey v. United States, 276 U. S. 413, 
418, 48 S. Ct. 373, 72 L. Ed. 632. This presumption con¬ 
tinues until there is credible evidence to the contrary, 
and ceases when there is uncontradicted proof that the 
automobile was not at the time being used with the 
owner’s permission. In the case under consideration, 
appellant testified positively and unequivocally that 
Dyson had taken the car without his knowledge, au¬ 
thority, or consent, and his uncontradicted statement 
to this effect, of course, overcame the statutory pre¬ 
sumption, just as similar testimony overcomes, as we 
have often held, the common-law presumption that an 
agent is on his master’s business when he drives his 
master’s car. Curry v. Stevenson, 58 App. D. C. 162, 
26 F. 2d. 534; Peabody v. Marlboro Implement Co .. 63 
App. D. C. 288, 72 F. 2d. 81; Simon v. City Cab Co., 64 
App. D. C. 364, 78 F. 2d. 506. In each of these cases 
the positive testimony which overcame the presumption 
was that of the owner.” 

In addition to the cases cited in the opinion just quoted, 
this rule has been followed in Hiscox v. Jackson, 75 U. S. 
App. D. 0. 293, 127 F. 2d. 160; Marchetti v. Olyowski, 86 
U. S. App. D. C. 215, 181 F. 2d. 285; Rice v. Simmons (Mun. 
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Ct. App.), 53 A. 2d. 587; Conrad v. Porter (Mun. Ct. App.), 
79 A. 2d. 777, and, as recently as June 7, 1951, in Harlem 
Taxicab Assn. v. Nemesh (D. C. Cir.), 191 F. 2d. 459. 

In the Harlem Taxicab case, this Court restated the rule 
as follows: 

“An association’s name and insignia raise a pre¬ 
sumption that it owns or controls a cab on which they 
appear but this is decisive only in the absence of con¬ 
trary evidence. Callas v. Independent Taxi Owners' 
Assn.. Inc., 62 App. D. C. 212, 66 F. 2d. 192; Simon v. 
City Cab Co., Inc., 64 App. D. C. 364, 78 F. 2d. 506; 
Marchetti v. Olyowski, 86 U. S. App. D. C. 215, 181 F. 
2d. 285. When substantial evidence contrary to a pre¬ 
sumption is introduced, the underlying facts that orig¬ 
inally raised the presumption may or may not retain 
some degree of probative force as evidence but they 
no longer have any artificial or technical force; in other 
words, ‘the presumption falls out of the case. It never 
had and cannot acquire the attribute of evidence in a 
claimant’s favor. Its only office is to control the result 
when there is an entire lack of competent evidence.’ 
Del Vecchio v. Bowers, 296 U. S. 280, 2S6. ” 

The plaintiffs proved the content of an extra judicial 
statement made by Bushrod to Trooper Suthard on the 
scene of the accident. Both Suthard and the plaintiff Gil- 
kerson testified that Bushrod said he had made a delivery 
in T. B. and had then gone down into Southern Maryland 
to visit his relatives. (J.A. 25, 37). Admittedly the acci¬ 
dent occurred when Bushrod was travelling northward but 
before he had reached T. B. (J. A. 23, 25). 

This testimony shows that Bushrod terminated his mas¬ 
ter’s business in T. B. and had then gone on a personal 
journey from which he was returning at the time of the 
accident. Under similar facts, the Court of Appeals of 
Maryland has declared the non liability of the employer as 
a matter of law. Fletcher v. Meredith, 148 Md. 580,129 Atl. 
795, 45 A. L. R. 474; Phipps v. Milligan, 174 Md. 438, 199 
Atl. 498. 
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With the advent of this testimony therefore, “the pre¬ 
sumption fell out of the case.” Harlem Taxicab Assn. v. 
Nemesh, supra. The “underlying fact that originally raised 
the presumption, ’ ’ namely the ownership of the vehicle, has 
no probative force in itself. There was no other evidence 
adduced at the trial to show the existence of agency. The 
testimony of the defendant Kas completely negated the 
existence of agency. Under such circumstances the trial 
court should have declared the non liability of the defend¬ 
ants as a matter of law in accordance with the Maryland 
authorities just cited. 

In Fletcher v. Meredith, supra, the defendant owned a 
lumber business in Annapolis, Maryland. A driver in his 
general employ requested permission to borrow a truck to 
attend the funeral of an uncle in the lower part of the 
county, south of Annapolis. His employer told him that he 
had a load of lumber to be delivered at Mason’s Beach in 
the same direction, that the driver could take the truck, 
deliver the lumber and then use the truck to go on to the 
funeral. This plan was carried out. That night, in return¬ 
ing to his employer’s garage in Annapolis and while only 
a short distance from Annapolis, but at a point between 
Mason’s Beach and Annapolis, the driver had an accident 
for which his employer was sued. 

The plaintiff contended that, at the time and place of the 
accident, the driver was on the master’s business because 
the delivery of lumber to Mason’s Beach obviously contem¬ 
plated a return to Annapolis, and that hence the driver was 
in the service of his master when he resumed the route be¬ 
tween Mason’s Beach and Annapolis. The Court of Appeals 
of Maryland rejected these contentions, saying: 

“The opinion of this court is that the weight of au¬ 
thority, and the better reasoning, are to the effect that 
the bare fact of return toward the garage after a per¬ 
sonal use by the employee does not alone constitute 
resumption of the employer’s service; that it may in 
some circumstances, and in others it may not. It would 
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seem possible that an employer’s service could be ter¬ 
minated at a distant point, and the car or truck then 
delivered over to the use of the employee until ulti¬ 
mately returned to the garage. And we think that is 
the proper analysis of this case. It may be said upon 
the testimony here that the whole trip originated upon 
the business of the employee and when it is added that 
after the delivery of the lumber at Mason’s Beach, the 
employee and the truck were released from the em¬ 
ployer’s service for the afternoon, it seems to us clear 
that the return toward Annapolis cannot be taken as 
a resumption of that service except by way of fiction, 
and that it would involve a break with the law of agency 
to hold the employer liable for the results of the acci¬ 
dent which then occurred. We do not consider ourselves 
at liberty to make that break. # * # ” 

According to the plaintiffs, the most favorable view of the 
evidence, it appeared that Bushrod made a delivery at T. B. 
and then journeyed further down into Southern Maryland 
to visit his family. This trip south from T. B. was a de¬ 
parture from his employers’ business and served no other 
interest than that of Bushrod personally. When it is fur¬ 
ther observed that the accident occurred south of T. B., it is 
clear that the employers’ service had not been resumed. 
As the Court observed in Fleiclier v. Meredith , supra: 

“If the accident had occurred while the truck was 
going to the funeral, beyond the place of delivery of 
the lumber, no question of liability of the truck owner 
would be raised.” 

The principle espoused in the Fletcher case was unquali¬ 
fiedly reapplied in Phipps v. Milligan, supra. These two 
cases are unquestionably dispositive of the one before the 
Court. 

In the Phipps case, supra . the defendant, an Annapolis 
automobile dealer, gave his automobile to a salesman to 
deliver a customer to a train in Baltimore. After deliv¬ 
ering the customer, the salesman visited some Baltimore 
night spots until 2:00 a. m., and then started on his return 
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to Annapolis. During the return, he was in an accident for 
which his employer was sued. 

The Court of Appeals of Maryland quoted at length from 
the Fletcher case and concluded by saying: 

“As in the opinion of this Court, the uncontradicted 
and conclusive evidence is that Miller (the driver) was 
not, at the time of the accident complained of, the agent, 
servant or employee of Phipps, the judgment against 
him should be reversed.” 

Thus in both the Fletcher case and the Phipps case the 
trip had a business purpose in its inception, but in each 
case, when the business of the trip was concluded, the auto¬ 
mobile was then used to serve the employee’s personal 
interest. Such use terminated the master’s business and 
in each case, although the vehicle at the time of the accident 
was being returned to the master’s possession from the 
place where the master’s business was transacted, the Court 
refused to hold the master liable. 

The only evidence explaining Bushrod’s presence on the 
scene of the accident could not be more strikingly similar to 
the Fletcher and Phipps cases. It portrays Bushrod mak¬ 
ing a delivery to T. B. and then going down into Southern 
Maryland to visit relatives. The defendants’ business was 
thereby terminated at T. B., and Bushrod, for the remainder 
of the trip and while returning northward from his visit, 
was serving his own purposes. The plaintiffs’ evidence, 
therefore, proved, under Maryland decisions, an absence of 
agency. The presumption of agency no longer had any 
force. The jury could not draw an inference contrary to 
proven facts. Such an inference would be unreasonable 
and capricious. See Washington, Marlboro & Annapolis 
Motor Lines, Inc. v. Maske, (D. C. Cir.) 190 F. 2d 621. The 
defendants were therefore entitled to judgment. 

The facts in this case do not permit of the interpretation 
that the employer’s interests were being equally served 
with those of the employee, as did the facts in Foivser Fast 
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Freight v. Simmont (Md. 1951), 78 A. 2d. 178, and Scott v. 
James Gibbons Co. (Md. 1949), 64 A. 2d. 117. Here there 
was no mixing of personal and business purposes. 

In Fowser Fast Freight v. Simmont, supra, the appel¬ 
lant’s driver was dispatched to make a 1:00 p. m. delivery 
at the Calvert Distillery. He forewent lunch to arrive on 
time. His instructions were that he could eat anywhere 
between destination points. Arriving at the distillery, he 
detached the tractor from the trailer and went 2.7 miles 
beyond his route to eat. While en route he had his accident. 

The Court of Appeals of Maryland said: 

“Here, to eat would have required a walk of .4 of a 
mile. Mattson had not completed his master’s busi¬ 
ness. He was allowed and expected to take a half hour 
for lunch at any place and time on his regular route 
where he could park his unit. Instead of eating before 
arriving at the Calvert Distillery, he waited until after 
he had arrived. If he had eaten before his arrival, it 
is very possible that he would not have made the 1 P. M. 
delivery which he was supposed to make. The delay in 
eating his lunch could, therefore, have been to the ad¬ 
vantage of his employer by not delaying the unloading. 
Instead of walking in the rain on a wet road .4 of a mile 
to Jack’s Place, as appellant claims he was supposed 
to do, he drove the tractor 2.7 miles off his route for 
that purpose. There was no objection to his eating 
lunch. Food to a truck driver is just as necessary as 
sleep. It was hardly reasonable to expect Mattson to 
walk .4 of a mile in the rain on a wet road where traffic 
is known to be heavy, when he had the tractor available. 

“Here, Mattson was not on a mission entirely his 
own. Abell Co. v. Sopher, supra; Wagner v. Page, 
supra; National Trucking & Storage, Inc. v. Durkin, 
supra. The jury could have found that Mattson mixed 
his own business with that of his employer.” 

In Scott v. James Gibbons Co., supra, the employee while 
making a round-trip between his employer’s garage and a 
distant construction site encountered mechanical trouble 
with his tractor-trailer. It was late at night and it could not 
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be fixed before morning. Contrary to his employer’s in¬ 
structions, the employee drove three-quarters of a mile off 
route to find a place to sleep. While so engaged, he had an 
accident. The Court held that the jury could properly find 
that at the time of the accident the employer’s interests 
were being served since the employer obviously had to allow 
his driver an opportunity to sleep so that the trip could be 
resumed. 

Furthermore, the facts of this case do not permit of the 
interpretation that Bushrod merely deviated from business 
to make his visitation. The principles of deviation, Mc¬ 
Dowell Pyle & Co. v. Magazine Service, Inc., 164 Md. 170, 
164 Atl. 148, are not applicable. There is no evidence in this 
case that Bushrod was resuming his deliveries. There is no 
evidence that he had any merchandise in his truck. The 
time of night negates any gratuitous assumption that fur¬ 
ther deliveries were to be made. It would strain credulity 
to suppose that small grocery and variety stores would be 
receiving deliveries at midnight Saturday night. 

However the principles of deviation do not depend on 
the possibility of a resumption of the master’s business, nor 
upon the distance travelled away from the route. National 
Trucking & Storage, Inc. v. Durkin, 183 Md. 584, 39 A. 2d. 
687; A. S. Abell Co. v. SopJier, 179 Md. 687, 22 A. 8d. 462; 
Wagner v. Pa^e,179 Md.465,20 A. 2d. 164, but upon whether 
the master’s business may be also incidentally served by 
the deviation. McDowell Pyle <£ Co. v. Magazine Service, 
Inc., supra. 

The facts of this case show a departure from the mas¬ 
ter’s business, not a deviation, and consequently there is no 
liability upon the master. National Trucking & Storage, 
hw. v. Durkin, supra; A. S. Abell Co. v. Sopher, supra; 
Wagner v. Page , supra; Wells v. Hecht Bros. Co., 155 Md. 
618, 142 Atl. 258; Butt v. Smith, 148 Md. 340, 129 Atl. 352. 
The Sopher case is illustrative. There the appellant’s driver 
was instructed to make deliveries of advertising proofs. 
He left his route a distance of 2V> miles to pick up a package 
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and take it to the house of his mother. While making this 
side trip, he had an accident. The driver testified that he 
had no proofs to deliver near the scene of the accident. He 
did have other proofs in his possession, however, which he 
intended to deliver after he had completed his personal mis¬ 
sion. At the time of the accident, he was headed in the 
general direction of his next delivery. The Court said: 

“The contention of the appellee in this case is that 
the driver of the appellant’s truck had deviated from 
his route, in the service of his employer, only fifteen 
blocks, about two and a half miles, and having other 
packages of proof to deliver, merely had mixed his own 
business with that of his employer. 

“In support of that contention appellee relied upon 
Jordan Stabler Co. v. Tankersly, 146 Md. 454,126 A. 65, 
and McDowell, etc., v. Magazine Service, supra. But in 
an examination of the Jordan Stabler case it will be 
found that there was a conflict of testimony in reference 
to the acts of the driver. Chapman, on the day of the 
accident. Some of the evidence tended to show that he 
had not entirely deviated from his employer’s business, 
and it was for that reason held proper to submit the 
question to the jury. In the McDowell case this Court 
found there was no affirmative evidence that the driver 
was not, at the time of the collision, engaged in his 
employer’s business, and said upon all the facts ‘there 
does not appear to have been any time after the driver 
left appellant’s place of business that he was not en¬ 
gaged in his employer’s business, even though, on the 
return trip, he mixed his own with it.’ In both of the 
above cases the Court fully adhered to the general rule 
as stated in Symington v. Sipes, supra, 121 Md. 313, 
88 A. 136, 47 L. R. A., N. S., 662, ‘that the owner is not 
liable “where the servant or chauffeur, although orig¬ 
inally taking the vehicle out for the owner’s use, devi¬ 
ates from the owner’s business and goes upon some 
independent journey for his own or another’s pleasure 
or benefit.” ’ 

“It was also contended by the appellee, that because 
of the purely incidental fact that on the return trip 
from Gwymn Oak Junction to his mother’s house, 
Barnsley was travelling in the general direction of the 
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next stop he had to make in the discharge of his em¬ 
ployer’s business; he had not, by his detour to Gwynn 
Oak Junction, abandoned his employer’s business, and 
was then returning to his duties. 

“That contention never has been accepted under cir¬ 
cumstances similar to those in this case. • • # ” 

In National Trucking & Storage, Inc. v. Durkin, supra, it 
appeared that the driver of appellant’s tractor-trailer was 
dispatched from Washington to Baltimore to pick up a load 
of sugar and to return. The truck reached the refinery in 
Baltimore. The driver detached the tractor from the 
trailer, picked up a fellow employee and drove off to get 
something to eat. They then went to a tattooing parlor and 
thereafter started back toward the refinery. They testified 
that they became lost and drove around for an hour and a 
half before the accident occurred. Commenting on these 
facts, the Maryland Court of Appeals said: 

“In the case at bar, we think the evidence clearlv 
shows a departure from the master’s business when the 
loads were left at Light Street and the employees took 
the tractor for the purpose of procuring a meal and 
other entertainment in Baltimore, in disregard of their 
instructions to return to Washington. This is not a 
case of deviation from route, or a case where the em¬ 
ployee was serving the purpose of his master as well 
as his own. It is immaterial whether the use of the 
tractor was authorized or not, and the bare fact of 
return toward the point of departure, after a personal 
use by the employee, does not alone constitute resump¬ 
tion of the employer’s service. # 

The statement attributed to Bushrod likewise shows a 
clear departure from any business of the defendants. As¬ 
sume a delivery was made in T. B. The remainder of the 
trip was solely to serve the interests of Bushrod. A visit 
to his relatives could have no conceivable advantage to his 
employer except the vague benefits to be derived from his 
employee’s personal happiness. If night clubs, Phipps v. 
'Milligan, supra; tattooing, National Trucking & Storage, 
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Inc. v. Durkin, supra ; and attendance at a family funeral, 
Fletcher v. Meredith, supra; have not justified such an 
extension of the master’s interest, it is hardly to be sup¬ 
posed that this is the appropriate case. 

Apart from Bushrod’s extra judicial explanation of his 
presence between T. B. and Waldorf, Maryland, on Satur¬ 
day midnight there is a total absence of any evidence upon 
which the jury could find that Bushrod was on the defend¬ 
ants’ business at the time and place of the accident. Kas, 
the only other witness to this issue completely refutes any 
such assumption. 

The defendants were, therefore, entitled to judgment. 

n 

No Unfavorable Inferences Can Be Drawn and No Fact Can 
Be Established from the Absence of a Witness Equally 
Available to Both Parties. 

There remains only the discussion of what effect, if any, 
attaches to the absence of Bushrod as a witness. 

Bushrod at the time of trial was no longer in the defend¬ 
ants’ employ. The defendants were no longer even in busi¬ 
ness (J.A. 27, 31). Bushrod was not therefore peculiarly 
within the defendants’ control. He was not only available 
to the plaintiffs as a witness but was in fact in attendance 
at the trial under a subpoena issued by the plaintiffs (J.A. 
45, 46). 

The rule seems now well established in this jurisdiction 
that no unfavorable inference can be drawn from the fail¬ 
ure to call as a witness a person equally available to both 
parties. Egan v. United States, 52 App. D. C. 284, 396, 
287 Fed. 958, 970; Stone v. Stone, 78 U. S. App. D. C. 5, 
136 F. 2d 761; McGuire v. United States, 84 U. S. App. D. C. 
64, 171 F. 2d 136; Billed v. United States, 87 U. S. App. 
D. C. 274, 184 F. 2d 394; Krupshaw v. W. C. Cowan, Inc. 
(Mun. Ct. App.), 61 A. 2d 624. Where this Court has favor¬ 
ably considered the inference, it was under circumstances 
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where the employee was peculiarly within the control of the 
defendant. See Chesapeake Beach R. Co. v. Brez, 39 App. 
D. C. 58. 

It may now be doubted if any witness is peculiarly avail¬ 
able to one side in civil cases tried under the Federal Rules 
of Civil Procedure. Rules 26 to 37. The identity of any 
witness can be discovered and even the most hostile witness 
can be compelled to submit to an exhaustive examination 
in a pretrial deposition. 

The defendants wish to emphasize that they did not call 
Bushrod as a witness because they could not vouch for his 
credibility. It is for this reason alone that it is unjust to 
permit unfavorable inferences to be drawn from the failure 
to use a certain witness. A party should not be compelled 
to call a person as a witness whom he does not believe. He 
should not be made to risk embarrassing his case by using 
such a witness when there is a possibility that the witness 
may be impeached. Especially should this be true of a 
defendant who is under no obligation to produce more testi¬ 
mony than is needed to defeat the plaintiff’s action. 

It was particularly inappropriate in this case to permit 
an unfavorable inference to be drawn against the defend¬ 
ants from Bushrod’s absence. The plaintiffs had the burden 
of proving Bushrod’s agency. He was under their sub¬ 
poena. The plaintiffs’ own failure to call Bushrod as a 
witness is susceptible of an inference equally unfavorable 
to their case. Since two inferences, each contradicting the 
other, may be drawn from the absence of Bushrod as a wit¬ 
ness, the fact of his absence is hardly probative. Gunning 
v. Cooley, 281 U. S. 90. As this Court said in Billed v. 
United States, supra: 

“Since he (the witness) was clearly available to 
either side and neither side called him, either inference 
as to what he would have said would be pure specu¬ 
lation.” 

The rule prohibiting the trier of the facts from drawing 
an unfavorable inference from the failure to use as a wit- 
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ness one who is equally available to both sides is well estab¬ 
lished in other jurisdictions. Eeina v. Broadway Food 
Market . 304 Mass. 60S, 24 X. E. 2d. 510; Birmingham v. 
Levin, 241 Ala. 47, 52, 200 So. SS8, 891; Sears v. Duling, 79 
Vt. 334, 65 Atl. 90; Thomas v. Genezer , 137 Conn. 415, 78 A. 
2d. 539; Ellerman v. Shelly Oil Co., 227 Minn. 65, 34 X. W. 
2d. 251, 5 A. L. R. 2d. 886; 77a//^w v. N. Y. Bijs., 233 N. Y. 
34, 37, 38, 134 X. E. 826; Longacre v. Yonkers B. Co., 236 
X. Y. 119, 140 X. E. 215, 28 A. L. R. 1030. 

In Ellerman v. Skelly Oil Co., supra, the defendant did 
not call its former employee whose alleged act of negligence 
was the basis of the plaintiff's action. Plaintiff’s counsel, 
in his argument to the jury, urged them to infer that the 
absence of this employee as a witness created an inference 
unfavorable to the defendant. The Supreme Court of Min¬ 
nesota reversed, saying: 

“The law is well settled that where an employe who 
could give important testimony relative to issues in 
litigation is not present, and his absence is unaccounted 
for by his employer, who is a party to the action, the 
presumption arises that the testimony of such employe 
would be unfavorable to his employer. Fonda v. St. 
Paul City By. Co., 71 Minn. 438, 74 X. W. 166, 70 Am. 
St. Rep. 341; Merrill v. St. Paul City Bg. Co., 170 Minn. 
332, 212 X. W. 533; Schultz v. Swift & Co.. 210 Minn. 
533, 299 X. W. 7. 

“This rule, however, has no application where such 
a witness is no longer in the employ of the party to the 
litigation. When the evidence discloses such to be the 
fact and the burden of proof is upon the plaintiff, no 
obligation rests upon a defendant employer to present 
his former employe as a witness. Here, plaintiff did 
not produce the witness nor explain his absence. Her 
failure in this respect certainly could not be said to 
have created a presumption that the testimony of the 
absent witness would have been unfavorable to the 
Skelly company. See, Kaplan v. Interborough Bapid 
Transit Co. Sup., 165 X. Y. S. 215; Naughton Co. v. 
American Horse Exchange, 49 Misc. 227, 97 X. Y. S. 
387; Mutual Benefit Health & Accident Assn. v. Brad- 
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ford, 242 Ala. 431, 7 So. 2d 20; Reynolds v. International 
& G. N. R. Co., 38 Tex. Civ. App. 273, 85 S. W. 323; 
Industrial Mut. Indemnity Co. v. Perkins, 81 Ark. 87, 
98 S. W. 709; Tuthill v. Belt R. Co., 145 Ill. App. 50; 
Gulf, M. & 0. R. Co. v. Joiner, 201 Miss. 442, 29 So. 2d. 
255; Sauer v. Union Oil Co., 43 La. Ann. 699, 9 So. 566; 
Poe v. The White Co., 7 Tenn. App. 652; Ward v. Saint 
Vincent’s Hospital, 65 App. Div. 64, 72 N. Y. S. 587. 

“As stated in the Naughton case, which involved the 
same point 49 Misc. at page 229, 97 N. Y. S. at page 388: 

“ . . The whole matter could probably be cleared 

up by calling Flack as a witness, and there is nothing 
to show that be cannot be produced. No greater obli¬ 
gation rests upon the defendant to produce him than 
rests upon plaintiff, if indeed there is as much. It ap¬ 
pears that he is not now in defendant’s employ, or 
under its control and direction, and, therefore, no pre¬ 
sumption unfavorable to defendant is to be attributed 
to its failure to call him, . . . * * 

“Minnesota decisions are not to the contrary. While 
this court has not had occasion to pass directly upon the 
question where a former employe has been discharged, 
it has indicated that the rule creating the presumption 
arising from the failure of an employer to produce an 
employe as a witness is limited to the cases where such 
witness is actually in the employment and under the 
control of the partv at the time of trial. See, Fonda v. 
St. Paid City Ry. Co., 71 Minn. 438, 74 N. W. 166, 70 
Am. St. Rep. 341; Merrill v. St. Paul City Ry. Co., 170 
Minn. 332, 212 N. W. 533; and Schultz v. Swift & Co., 
210 Minn. 533, 299 N. W. 7.” 

Whatever jury argument may be permitted from the 
absence of a witness, it seems clear that the existence of an 
affirmative fact cannot be proven from the absence of evi¬ 
dence. Hanson v. Eustace, 2 How. 653,11 L. Ed. 416. Since 
there was no other supporting testimony, the existence of 
Bushrod’s agency is not proven by the failure to call 
Bushrod as a witness. Stocker v. Boston & Maine R. Co.. 
84 N. H. 377, 151 Atl. 457, 70 A. L. R. 1320, and cases col¬ 
lected in Annotation 70 A. L. R. 1326. 
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As the Supreme Court of New Hampshire said in Stocker 
v. Boston £ Maine R. Co., supra: 

“The conduct of a party in failing to produce an 
absent witness may, under some circumstances, give 
rise to an inference that the witness, if called, would 
not have been favorable to such party. But in that case 
evidence of such conduct is persuasive rather than 
probative, and cannot be invoked as substantive proof 
of any facts essential to the case of his opponent.” 

The application of this principle to this case is particu¬ 
larly pertinent where Bushrod’s absence is susceptible of 
two conflicting inferences. It is therefore probative of 
neither. Gunning v. Cooley, supra; Belled v. United States, 
supra. This Court has approved the withdrawal of a case 
from the jury on the issue of vicarious liability upon the 
sole testimony of the owner of a vehicle although the driver, 
available as a witness, was not called. Rosenberg v. Murray, 
73 App. D. C. 67, 173 F. 2d. 522. 

If the plaintiffs were not otherwise entitled to go to the 
jury, they were not entitled to go because the defendants 
did not call Bush rod to the witness stand. 

m 

The Trial Court Erroneously Instructed the Jury on the 
Departure of a Servant from His Master’s Business. 

As developed in Point I, Maryland law is established to 
the effect that an employer is not liable to third persons 
if his employee has departed from the employer’s business. 
Fletcher v. Meredith, 14S Md. 580, 129 Atl. 795, 45 A. L. R. 
474; Phipps v. Mulligan , 174 Md. 438, 199 Atl. 498. These 
two cases seem unquestionably dispositive of this case. The 
most favorable view of the testimony is that Bushrod made 
a delivery in T. B. and then went down into Southern Mary¬ 
land to visit relatives. Upon this testimony, the defendants 
were entitled to judgment. 
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If, however, upon any theory, this case was properly sub¬ 
mitted to the jury, there can be no question but that the 
defendants were entitled to have the jury instructed in 
accordance with their third request (J.A. 7, 8). 

The request was as follow’s: 

“If you find that James Bushrod made a delivery 
of merchandise for the defendants at T. B., Maryland, 
and then continued south on his own personal business, 
then you must conclude that at the time and place of 
the accident Bushrod was not on the business of the 
defendants.” 

The trial court, however, modified this instruction by 
changing the word “must” to “may” (J.A. 39, 40). The 
obligatorv character of this instruction was thus made 
permissive (J.A. 62). The instruction of the Court was 
therefore erroneous. If the jury found as a fact that 
Bushrod continued south of T. B. on personal business they 
should not have been permitted to conclude that Bushrod 
was serving the business of his employer at the time of the 
accident. The law requires an opposite conclusion. Fletcher 
v. Meredith, supra. 


CONCLUSION 

I. The evidence will support no explanation of Bushrod’s 
activities on the night of his accident other than that he had 
made a delivery for his employer, the defendants, and had 
then departed from his employers’ business to make a visit 
to his relatives in Southern Maryland. Since his accident 
occurred on his return from this trip, he was, at the time, 
driving in his own interests. The defendants were, there¬ 
fore, entitled to judgment. 

II. Any inference which is permissible from the absence 
of Bushrod as a witness certainly cannot establish the 
affirmative fact that Bushrod was, at the time of the acci¬ 
dent, acting on his employers’ behalf. 
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III. The Court should have instructed the jury to make 
a finding in the defendants’ favor if they found that Bush- 
rod, after having made a delivery, then took a trip to visit 
his relatives. 

Respectfully submitted, 

Howard Boyd 
Paul R. Connolly 

Attorneys for Appellants 
810 Colorado Building 
Washington 5, D. C. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

135 Filed Mar 20 1951 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1148-’51 

Marshall Gilkerson and Delorise A. Gilkerson, his wife, 
5501 Temple Hill Road, S. E., Washington, D. C. 

and 

Pfc. Roscoe Adkins, Jr., Langley Field, Virginia, Plaintiffs, 

v. 

K and K Sales Company, A corporation, 441 K Street, 
N. W., Washington, D. C., Defendant. 

Complaint for Damages Automobile Accident, Personal 

Injuries 

1. The amount in controversy exceeds the sum of Three 
Thousand Dollars ($3,000.00). 

2. On or about October 7, 1950, the plaintiff, Marshall 
Gilkerson, was driving south on Route 301, Maryland, 
from T. B. to Waldorf when, approximately 100 yards 
south of the intersection of Route 301 with the Crain High¬ 
way at T. B., Maryland, a truck owned by the defendant 
and operated by its agents, servants or employees in a neg¬ 
ligent and careless manner and in violation of the traffic 
and motor vehicle regulations of the State of Maryland 
then in force and effect collided with the automobile driven 
by the plaintiff, Marshall Gilkerson, and in which the plain¬ 
tiff, Pfc. Roscoe Adkins, Jr., was a passenger. 

3. As a result of said accident, the plaintiff, Marshall 
Gilkerson, sustained a severe cerebral concussion and shock, 
contusions and abrasions of the head, arms, legs and back. 



3 


suffered severe facial abrasions and permanent scars and 
a broken nose, and was otherwise severely and per- 
136 manently injured and prevented from transacting his 
business. The plaintiff’s automobile was damaged 
in the amount of $622.66. Wherefore, the plaintiff, Marshall 
Gilkerson, demands judgment against the defendant in the 
sum of Fifty Thousand Dollars ($50,000.00). 

4. The plaintiff, Pfc. Roscoe Adkins, Jr., a passenger in 
the plaintiff’s automobile, as a result of said accident suf¬ 
fered a severe cerebral fracture and concussion and shock, 
contusions and abrasions of the face, head, arms, legs and 
back, serious and permanent facial contusions and abra¬ 
sions affecting the permanent use and sight of his left 
eye, and was otherwise seriously and permanently injured 
and prevented from transacting his business. Wherefore, 
the plaintiff, Pfc. Roscoe Adkins, Jr., demands judgment 
against the defendant in the sum of Fifty Thousand Dollars 
($50,000.00). 

5. The plaintiff, Delorise A. Gilkerson, the wife of the 
plaintiff, Marshall Gilkerson, was for a long time, to-wit, 
from the 7tli day October, 1950, to the present time, and will 
be for some time in the future, deprived of the financial 
support, the services, society and consortium of her said 
husband. Wherefore, the plaintiff, Delorise A. Gilkerson, 
demands judgment against the defendant in the sum of 
Twenty-five Thousand Dollars ($25,000.00). 

Wherefore, the plaintiffs demand judgment against the 
defendant in the sum of One Hundred Twenty-five Thou¬ 
sand Dollars ($125,000.00), plus costs. 

P. Michael Cook 
815 15th Street, N. W. 
Washington, D. C. 

Attorney for Plaintiffs 







A jury trial is demanded by the plaintiffs. 

P. Michael Cook 

Attorney for Plaintiffs 

• •••••#•## 

137 Filed Apr 9 - 1951 

Answer to Complaint 

First Defense 

The complaint fails to state a claim upon which relief can 
be granted against this defendant. 

Second Defense 

Defendant admits that on or about October 7, 1950, the 
plaintiffs were in collision with a truck owned by the defend¬ 
ant, it being operated on Route 301 near Waldorf, Mary¬ 
land. The remaining allegations of the complaint are 
denied. 

Third Defense 

The injuries and damages sustained by the plaintiffs 
were caused by the sole or contributory negligence in the 
operation of the automobile being driven by plaintiff, Mar¬ 
shall Gilkerson. 

Hogan & Hartson 
By George D. Horning, Jr. 
Frank F. Roberson 
Attorneys for Defendant 
810 Colorado Building 
Washington, D. C. 
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Filed Nov 8 1951 


Special Verdict & Judgment 


This cause having come on for hearing on the 7th day 
of November, 1951, before the Court and a jury of good and 
lawful persons of this District, to wit: 


1. Ethel E. Wakefield 

2. Edith B. Hebb 

3. John G. Kancir 

4. Dorrah Todd 

5. Rosalie Cromelin 

6. Thomas E. Clark 


7. Benjamin P. O’Donnell 

8. Andrew J. McBride 

9. Genevieve M. Eckels 

10. Virgie G- Thomas 

11. Lesie C. Kerns 

12. Rose G. Haley 


who, after having been duly sworn to well and truly try 
the issues between 

Marshall Gilkerson, Delorise A. Gilkerson, his wife, and 
Pfc. Roscoe Adkins, Jr. plaintiffs, and 
Irving Kas, and Dov Kasachkoff, t/a K & K Sales Com¬ 
pany, Defts. and after this cause is heard and given to the 
jury in charge, they upon their oaths say this 8th day of 
November, 1951, that they find for the plaintiffs, and that 
the money payable to them by the defendants by reason of 
the premises is to Roscoe Adkins, Jr. the sum of $15,000.00, 
and to Marshall Gilkerson, the sum of $5,000.00, and to 
Delorise A. Gilkerson, the sum of $2,000.00. 

Wherefore, it is adjudged that said plaintiffs recover of 
the defendants, Irving Kas, and Dov Kasachkoff, the sum 
of Twenty two thousand Dollars, as aforesaid, together 
with costs. 

Harry M. Hull, Clerk . 

By Wm. A. Yates, Dep’ty CVk. 

Bv direction of the Court. 

Judge Walter M. Bastian 

• #••••»••• 
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142 Filed Nov 8 1951 

Special Verdict No. 1 

Was James Bushrod guiltv of anv negligence which 
proximately caused the injuries for which the plaintiffs 
have brought suit? 

Yes Yes 

Special Verdict No. 2 

Was James Bushrod on the business of the defendants at 
the time and place of the accident? 

Yes Yes 

• •••••*•#• 

Special Verdict No. 3 

What amount, if any, will fairly and reasonably compen¬ 
sate the plaintiff, Roscoe Adkins, Jr. for the injuries which 
he received in the accident? 

$15,000 

143 Special Verdict No. 4 

What amount, if any, will fairly and reasonably compen¬ 
sate the plaintiff, Marshall Gilkerson, for the injuries which 
he received in the accident ? 

$5,000 


Special Verdict No. 5 

What amount, if any, will fairly and reasonably compen¬ 
sate the plaintiff, Delorise Gilkerson, for the damages for 
loss of society and consortium which she received as a re¬ 
sult of the accident? 

$ 2,000 

John G. Kancir 
Benjamin P. O’Donnell 
Leslie C. Kerns 
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Rosalie Cromelin 
Rose G. Haley 
Miss Ethel E. Wakefield 
Andrew J. McBride 
Thomas E. Clark 
Dorrah Todd Jr. 

Virgie G. Thomas 
Edith B. Hebb 
Genevieve M. Eckels 

145 Filed Jan 18 1952 

Defendants’ Requested Instruction No. 1 

If you find that there is testimony which is uncontradicted 
and not inherently improbable which goes to prove that 
James Bushrod at the time and place of the accident herein 
was not operating the defendants’ truck on the defend¬ 
ants’ business, then you must answer Special Verdict No. 
2 “No”. 

• •••••#•#• 

146 Defendants’ Requested Instruction No. 2 

There is reasonable presumption that the driver of a 
vehicle is on the business of the owner of that vehicle. This 
presumption, however, is rebuttable and the burden of re¬ 
butting it is upon the defendants. If you find that the 
defendants have proven by a fair preponderance of all the 
evidence that James Bushrod at the time and place of the 
accident was not on the business of the defendants, then 
you should answer Special Verdict No. 2 accordingly. 

• •••••*#•• 

147 Defendants’ Requested Instruction No. 3 

If vou find that James Bushrod made a deliverv of mer- 
chandise for the defendants at T. B., Maryland, and then 
continued south on his own personal business, then you 


s 


must conclude that at the time and place of the accident 
Bushrod was not on the business of the defendants. 

• •••••*•*» 

148 Defendants’ Requested Instruction No. 4 

If you conclude that any witness has testified falsely con¬ 
cerning a matter about which he or she could not have been 
reasonably mistaken, then you are at liberty to reject all or 
any part of the testimony of such witness. 

149 Defendants’ Requested Instruction No. 5 

You are instructed that there is no obligation on the part 
of these defendants to pay money damages to these plain¬ 
tiffs unless you conclude that this accident was caused 
solely by the negligence of James Bushrod without any 
negligence on the part of the plaintiffs contributing there¬ 
to, and unless you further find that at the time and place of 
this accident James Bushrod was on the business of these 
defendants. 

• ••••••*•• 

150 Filed Nov 15 1951 

Motion for Judgment N.O.V. or, in the Alternative, for 

a New Trial 

Come now the defendants bv their attornevs and move 

* V 

the Court to enter judgment for the defendants notwith¬ 
standing the verdict or, in the alternative, to award a new 
trial, and for reasons therefor state: 

1. There was no substantial evidence of the agency of 
the defendants’ driver to have entitled the case to be sub¬ 
mitted to the jury. 

2. The jury’s verdict on this issue was contrary to the 
great weight of the evidence. 

3. The jury’s verdict reflected sympathy, on the one hand, 
and prejudice, on the other. 
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4. The Court improperly received into evidence the extra¬ 
judicial statements of the defendants’ employee. 

5. The Court improperly permitted plaintiffs’ counsel 
to urge the jury to draw an unfavorable inference from the 
failure to call a witness equally available to both sides. 

6. The law of Maryland, the place of the injury and the 
place of the marital domicile, does not give a wife a cause of 
action for the loss of her husband’s consortium. 

Hogan & Hartson 
B y Howard Boyd 

Paul R. Connolly 
Attorneys for Defendants, 
S10 Colorado Building, 
Washington, D. C. 

# ••####••• 

152 Filed Dec 6 1951 

Order 

This cause came on to be heard at this term upon motion 
of the defendants for judgment notwithstanding the verdict 
and/or for a new trial, and in consideration thereof it is 
by the Court this 6th day of December, 1951, 

Ordered: 

(1) That as to Delorise Gilkerson the defendants’ motion 
for judgment notwithstanding the verdict be and the same 
is hereby granted, and that the defendants have judgment 
against the said Delorise Gilkerson. 

(2) That as to the plaintiff, Marshall Gilkerson, the 
defendants’ motion for judgment notwithstanding the 
verdict and the defendants’ motion for a new trial be and 
the same are hereby denied. 

(3) That as to the plaintiff, Roscoe Adkins, Jr., the 
defendants’ motion for judgment notwithstanding the 
verdict be and the same is hereby denied but, unless the 
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plaintiff, Roscoe Adkins, Jr., shall file a remittitur of that 
part of the verdict in excess of $10,000 within ten days 
from this date, the motion of the defendants for a new 
trial will be granted. If such remittitur is filed, said motion 
for a new trial will be denied as of the date of the filing of 
said remittitur. 


Xo objection as to form: 


Walter M. Bastian, 

Judge. 


P. Michael Cook, Attorney for Plaintiffs 
815 15th Street, X. W., Washington, D. C. 
Paul R. Connolly, Attorney for Defendants 


153 


Filed Dec 6 1951 


Remittitur 


Comes now the plaintiff, Roscoe Adkins, Jr., by his 
attorney, and submits to and accepts an order of the Court 
entered and signed in this cause and herebv files this re- 
niittitur of that part of the verdict in excess of $10,000. 


P. Michael Cook, 

Attorney for the Plaintiff , 
Roscoe Adkins, Jr. 

Xo objection as to form: 

Hogan & Hartson 
By: Paul R. Connolly, 

Attorneys for Defendants. 

• ••*•••••• 

154 Filed Dec 11 1951 

Notice of Appeal 

Xotice is hereby given this 10th day of December, 1951, 
that the defendants, Irving Kas and Dov Kasachkoff, 
trading as K and K Sales Company, hereby appeal to the 
United States Court of Appeals for the District of 
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Columbia from the judgment of this Court entered on the 
6th day of December, 1951 in favor of the plaintiffs, 
Marshall Gilkerson and Roscoe Adkins, Jr. against said 
defendants. 

Paul R. Connolly 
Attorney for Defendants 
Colorado Building, Washington, D. C. 

P. Michael Cook, Esq., 

Attorney for Plaintiffs, 

S15 15th Street, N. W., 

Washington, D. C. 

• »•*•••••• 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

2 Marshall Gilkerson was recalled as a witness bv 
the plaintiffs and, being first duly sworn, was 

examined and testified as follows: 

m #**•••••• 

Direct Examination 
By Mr. Cook: 

Q. Will you please state your full name? A. Marshall 
Gilkerson. 

Q. Where do you reside? A. 5501 Temple Hill Road, 
Southeast—I mean, 5691 Temple Hill Road. 

Q. What is your occupation? A. Ordnance man at the 
Navy Ordnance Lab, White Oaks, Maryland. 

• #*#•*•••• 

3 Q. Now, calling your attention to October 7, 1950, 
will you tell the Court and jury your version of this 

automobile accident? A. Well, I was on my way down 
toward Waldorf. 

Q. From where? A. From Washington, on Route 5, 
and I came to the junction of T. B., Maryland, and I 
stopped. The light was on yellow and I stopped, and then 
it came red as I approached the light, and then I stopped, 
and waited until the light changed to green, and then I 
went ahead. 
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Q. Now, at this point, Mr. Gilkerson, will you draw a 
rough sketch on this blackboard of that intersection, the 
road and the intersection? 

**#*-* # # # • • 

Q. Will you indicate north at the top of the blackboard? 
A. Yes, sir. 

Q. Will you turn around and face the Court and jury? 
Will you stand around this way? A. This is Route 5, 
which is the road I was on from Washington. 

Q. Will you indicate up here, Washington? 

4 A. Yes, and this is Route 5, and this here is the bus 
terminal at T. B. 

Also, here is a traffic light in the center of the road, 
here. Well, I was coming here, and I approached the 
traffic light, and it was on yellow, and I pulled along here 
and stopped, and then the light changed, and I hit—this 
is 301 here, and this is 301 and 5, to Waldorf. 

No. 5 and 301 runs in together at the traffic light at T. B. 
Well, I had just went through the red light—I mean, 
through the light here. It turned green and I went through, 
and I went down about a city block here, and I had pulled 
off the road. I seed this car coming, that is, lights coming. 

Q. Turn around and talk to the jury. A. He was zig¬ 
zagging back and forth across the road. 

Q. Coming toward you? A. Coming toward me, and 
then— 

Q. Now, at that time was there any other traffic on the 
road? A. No; no other traffic, and then before I knew it, 
he had cut over and hit me in the left-front fender and 
bumper and grill and had knocked me back about approxi¬ 
mately four feet when he hit. 

5 This is my car sitting here after it was hit. 

Q. When he got to you suddenly he cut to the left side 
of the road? A. Yes, sir. 

Q. And struck you on the left front of your car? A. Yes, 
sir. 
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Q. Take vour seat on the witness stand again. Im¬ 
mediately after the impact, the collision, what 
o happened? A. Well, a few moments after the 
accident the police was there. 

Q. Did anyone call the police? A. None that I know; 
no, sir. 

Q. They were there almost immediately? A. They were 
there almost immediately after the accident. 

Q. What happened to you at the time of the accident? 
A. Well, I got out, out of the car, and then I went to the 
police, and they called me to the right-hand side of the 
road, and also they asked me if I was the driver of the 
car, and I said, yes, sir, and he began to ask— 

Mr. Connolly: I think we better go step by step in that 
conversation. 

Mr. Cook: This is routine questioning. 

The Court: Well, we want to find out whether it is 
routine, if it was his routine. 

By Mr. Cook: 

Q. What did you start to say? A. And then I showed 
him my operating license. 

Q. Did you see the truck that struck you? A. Yes, sir, 
1 saw the truck. 

Q. What kind of truck was it? A. It was a ’49 
7 Chevrolet, panel job, of K & K Sales, with large 
letters on the side. 

Q. How large were the letters on the side? A. I would 
say, something like that (indicating). 

Q. Eight or ten inches? 

The Court: About a foot? 

The Witness: Yes, sir. 

By Mr. Cook: 

Q. Now, did you see the driver of the truck? A. Well, 
1 saw him but I would not know him. 

Q. Did you see him at the time? A. Yes, sir. 
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Q. Were you there when the policeman was talking to 
him? A. Yes, sir. 

Q. Did the policeman get his name and address? A. Yes, 
sir. 

Q. Tell us what happened there. 

Mr. Connolly: I object to that, if the Court please. I 
think we better go step by step. 

The Court: Isn’t that what he is doing? 

Mr. Connolly: He asked: Tell me what happened. I don’t 
know what he is going to say in response to that. In other 
words, he has to have some foundation for agency before 
he can get into the question of any admissions. 

S The Court: I don’t know whether he is going into 

any question of admissions. 

Mr. Connolly: I don’t know either, but I don’t want him 
to blurt it out, Your Honor. 

The Court: I suppose then you can’t very well object 
to him leading just a bit, Mr. Connolly? 

Mr. Connolly: No. 

The Court: All right. Go ahead, Mr. Cook. 

By Mr. Cook: 

Q. Were you there when the policemen questioned the 
driver. A. Yes, sir. 

Q. Did he get his name and address? A. Yes, sir. 

Q. Do you know what that name was? A. James A. 
Bushrod. 

Q. Did you hear any conversation between the driver 
and the policemen at that time? A. Well, I heard him— 

Mr. Connolly: I think he can answer that yes or no. 

The Court: Yes. Don’t tell the conversation. 

By Mr. Cook: 

Q. Did you hear any? A. Yes, sir. 

Q. What was the question put to him by the police- 
9 man? A. Well, the policeman asked him who was 
driving the truck at the time, and he said another 
guy was driving it. 
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Well, then he said: Where is the other guy, the police¬ 
man said, and he said: He ran away, and later on Bushrod 
came back and said: I was driving the truck. 

Q. That Bushrod was? A. Yes. 

Q. How long after was that? A. A matter of a few 
seconds. 

Q. He said he was driving the truck? A. Yes, sir. 

Q. Did the policeman ask this Bushrod anything else 
then? A. He asked: What are you doing down here this 
late, and he said— 

Mr. Connolly: I object. There is nothing to show agency 
on which to predicate that admission. 

The Court: Well, it is difficult with all these cases. We 
cannot try a case by one witness, and we have to get it 
in parts. If there is agency shown, I think the testimony 
would not be proper, but as of the present tin\e, he has 
tentatively made a prima facie showing of agency by the 
fact the man was the driver of the car. 

Mr. Connolly: May I come to the bench and discuss 
10 it? 

The Court: Yes, sir. 

(Thereupon counsel approached the bench and the 
following occurred:) 

Mr. Connolly: This is an extra judicial statement. There 
is no showing that it is being offered for admission against 
the K & K Sales. There is no showing he is authorized 
to make admissions, even if he was an agent. He is not 
there for the purpose of making admissions. 

The Court: What about the res gestae? 

Mr. Connollv: There is no showing of the time. 

The Court: He said a few seconds after. 

Mr. Cook: He said a few seconds after the accident. 

Mr. Connolly: You can’t have an agent testify as to 
agency unless you have evidence that agency existed, and 
there is a Hecht Company case on that, Wells against the 
Hecht Company, 155 Maryland 618. They tried to show 
what the driver said to the police officer at the time of the 
accident, and the Court of Appeals said that is improper. 

The Court: That is proof of agency. He is not using it 
for that purpose. 
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Mr. Connolly: He said: What are you doing down there? 
And that is going to provoke the answer. 

If it goes in, on the authority of the Wells case, it is 
improper. 

The Court: I think I am inclined to agree with 

11 that. He can show who drove the car, but anything 
else would not be proper. 

Mr. Cook: I think it is well settled that where a person 
drives a truck with the name at the time on the side of it, 
that the driver of the truck is presumed automatically to 
be the owner—or the agent. 

The Court: I think you have made out a prima facie case 
on the question of agency, but he is objecting to proving 
agency by the statements of an agent. 

Mr. Cook: Well, I think we have already established 
prima facie agency, but now we are going to show this 
was in the course of his employment. 

The Court: I don’t believe you can do that. You can 
show in connection with the statement as to who drove 
the car, on the question of liability, but not establishing 
agency. I think you have established agency enough to 
go to the jury, unless he breaks it down on cross-examina¬ 
tion. 

My understanding of the law is that it is prima facie 
when you show the car is owned by the defendant, and the 
burden is on the defendant—it is up to them, if they want 
to avoid agency, to show otherwise. 

Mr. Cook: That is right. 

The Court: That burden is on them. So I will sustain 
the objection at the present time. 

Mr. Connolly: Don’t be too wedded to that idea. 

12 We have several cases on it. 

The Court: I am right wedded to it. I have been 
through it manv times. 

Mr. Cook: My offer of proof is for the purpose of show¬ 
ing that it is part of the res gestae, a few seconds after, 
and that he was there making deliveries in the course of 
his employment for the defendant. 
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The Court: I will accept the tender but deny the evidence 
having to do with the agency. 

Where was the car titled? 

Mr. Connolly: We admit ownership. 

The Court: It was titled in the District? 

Mr. Cook: Yes. I can show that. 
*#***•*#•• 
Cross Examination 
By Mr. Connolly: 

19 Q. Mr. Gilkerson, what model car were you driving 
at the time? A. A ’39 Plymouth, four-door sedan. 

25 Q. Now, you were driving this car on October 7, 
1950, just south of T. B., and it was near midnight, 
wasn’t it? A. Yes. sir. 

Q. Other than Sergeant Adkins, was anyone else in the 
car with you? A. No sir. 

Q. I beg your pardon? A. No, sir. 

Q. Where had you been prior to this accident ? A. Where 
had I been? 

Q. Yes. A. I had been home. 

Q. Where were you going? A. Well, I was going to a 
dance down at Brown’s, just this side of Waldorf. 

• *•••••••• 

34 Roscoe Adkins, Jr. was called as a witness by the 
plaintiffs and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Cook: 

Q. Mr. Adkins, will you please state your full name? 
A. Roscoe Adkins, Jr. 

Q. What is your occupation; where are you stationed? 
A. Stationed at Langley Air Force Base, Virginia, in the 
Lrnited States Armed Forces, Security Service. 

• •••#••••• 
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Q. Now, inviting your attention to the night of October 
7, 1950, a year ago, will you tell us what happened 

35 about this automobile accident? A. Yes, sir. We 
left home. We were going down— 

• •••••••«• 

Q. Will you come to this map on the blackboard and 
point out to the Judge and the jury just where you were 
proceeding? A. Yes, sir. We were coming down, going 
down to Waldorf, and we were coming down here. 

This light turned yellow as we were approaching it, and 
it turned red and we stopped and waited until it 

36 turned green, and we pulled out and my brother-in- 
law, Mr. Gilkerson, had just gotten out of high gear 

—got into high gear, and he saw this particular car coming, 
and the lights coming. 

Q. Did you see the lights from the other car coming? 
A. Yes, sir, when he mentioned it to me, I noticed it. 

**•••••••• 

How far away were these headlights when you first saw 
them? A. I don’t know. I would say about a block. 

Q. And they were weaving back and forth across the 
road? A. Yes, sir. 

Q. Now, what happened—you say Mr. Gilkerson 

37 pulled his both right wheels on the dirt? A. Yes, sir. 

Q. Off the road? A. Yes, sir. 

Q. 'What happened when the car approached you with the 
headlights? A. He just cut into us and hit us in the front 
end. 

Q. And ran over on the left-hand side of the road? A. 
Yes, sir. 

• ••••••••• 

38 Q. Did you see the car that ran into you? A. No, 
sir. Well, I saw it. There was a crowd of people 

and I didn’t get too good a look at it. 

Q. Do you know what kind of car it was? A. I would 
say it was a ’49 Chevrolet panel truck. 
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Q. Did you see any lettering on the side? A. No, sir, I 
didn’t notice. 

Q. You were sort of semi-conscious then? A. Yes, sir. 

*•••*•••*• 

41 James Daniel Suthard was called as a witness by 
the plaintiffs and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Cook: 

Q. Please state your full name. A. James Daniel 
Suthard. 

42 Q. What is your occupation? A. Maryland State 
Police. 

Q. You are a trooper? A. Yes, sir. 

Q. Where are you assigned? A. To Barracks 8, Waldorf. 
Q. Do you recall the night of October 7, 1950, when you 
w’ere called to the scene of an accident near T. B. junction? 
A. Yes, sir. 

Q. Did you come there in response to a call or what? 
A. Yes, sir; I was on patrol on Route 301. 

Q. On this road? A. Yes, sir, and I received a call by 
radio of the accident on Route 301, just south of the T. B. 
junction. 

Q. When you got there, what did you find, Trooper? A. 
When I arrived at the scene at approximately 11:35 p. m., I 
found it was a two-car accident, an accident involving two 
vehicles. 

Q. Describe those vehicles. A. The vehicle heading south 
on Route 301 was a 1939 Plymouth sedan. It was off on 
the right side of the highway, on the gravel shoulder. The 
right side of the vehicle, which would be the right 

43 wheels of the vehicle, w’ere on the gravel shoulder of 
the highway. 

And the other vehicle was a ’49 Chevrolet panel truck, 
which had been going north, and had crossed the center 
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line and bad collided with the left front of the Plymouth 
vehicle, which was going south. 

Q. Do you know who was driving the Plymouth? A. Yes, 
sir. It was driven by Marshall Gilkerson. 

Q. Was there anyone else in the car with him? A. Yes, 
sir. There was a service man, a man from the Air Force. 

Q. Do you remember his name? A. No, sir. I don’t 
have his name. I don’t recall it. 

Q. Would you know him if you saw him? A. Yes, I have 
his name—it is Roseoe Adkins. 

Q. Who was driving the panel truck? A r James A. 
Bushrod was operating the truck at the time of the accident. 

Q. And whose truck was it? A. The truck belonged to 
the K & K Sales Company in Washington. 

Q. Did you interview the witnesses to the accident? A. 
I talked to the people involved in the accident. I don’t 
recall whether—outside of these, there weren’t any. 
44 Q. There weren’t any, as far as you know? A. 
No, sir. 

Q. Did you talk to Mr. Bushrod? A. Yes, sir. 

Q. What was the subject of that conversation? 

Mr. Connolly: I object to that, if the Court please. 

By the Court: 

Q. When did this conversation take place, Officer? Do 
you know how long after the accident it was? A. No, sir. 
It was a very few minutes after I got there. I don’t recall 
any time, how much time elapsed. 

Q. You don’t know how long it was after the accident 
happened that you got there? A. Yes, sir; approximately 
five minutes. 

The Court: I think I will have to sustain the objection 
as not being part of the res gestae. 

• ••*#*•♦*# 

The Court: Are you going to introduce Bushrod in the 
case? 

Mr. Connolly: I don’t know, if the Court please. 
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The Court: Well, this man is a traffic officer from Mary- 
land. If Bushrod is introduced, this man might be 

45 necessary for a contradiction. I will permit him to 
be used in contradiction, if he testifies. 

****♦**•#• 

Mr. Cook: That is what he wanted to have Bushrod state, 
that he was down on pleasure, and this witness said not. 
The Court: I would admit it in contradiction then. 

Mr. Klavans: What will the witness testify? 

Mr. Cook: That he was down on company business. 

46 The Court: In other words, I would rule that if 
Bushrod testifies he was out on his own business, 

then I would permit him to be contradicted by the testimony 
of this witness. That is the reason I asked if you were 
going to call Bushrod. 

Mr. Connolly: I hadn’t planned to. It may be necessary 
in my case but I hadn’t planned to, Your Honor. I don’t 
have any subpoena out for him. 

The Court: As of the present time I will have to say I 
will make the same ruling I did before. 

The Court: For the present, I will sustain the objection 
on the question of agency. 

That is your objection? 

Mr. Connollv: Yes. 

Mr. Cook: And to the question of scope of his em¬ 
ployment ? 

The Court: Well, he is objecting to both of those. He is 
not objecting to the testimony on the question of statements 
made affecting liability; is that right? 

Mr. Connolly: That is right. 

• •••##••*• 

47 Now, was there any conversation between you and 
this Bushrod, who was driving the panel truck, as 

you say, about the reason for the accident? 

The Court: In other words, what caused the accident. 
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By Mr. Cook: 

Q. What caused the accident? A. I don’t quite under¬ 
stand. 

Q. Let me lead you a bit more. 

Did he tell you how it happened that he was way over on 
the left side of the road and hit a car coming north that was 
on the shoulder? He must have given you some 

48 reason why the accident happened, did he, this Bush- 
rod, the driver of the truck? 

In other words, when you arrived at the scene of the 
accident, you saw this Chevrolet heading south toward 
Waldorf, with its wheels on the dirt shoulder, the right 
wheels off the road, and then this panel truck which crossed 
the center of the intersection of the road and hit it almost 
head-on. 

Did you ask Bushrod why he was on the left-hand side 
of the road? A. I asked him how the accident happened. 

Q. Now, what did he say? A. I don’t recall; I don’t 
recall if he told me why the accident happened. 

By the Court: 

Q. Did he tell you how it happened? A. Yes, sir. He 
said that he had been going north on 301 and that the other 
car was coming south, and he tried—he said, rather, that 
the other car was on the wrong side of the road, that the 
other person is at fault, but the physical evidence showed 
that he was wrong. 

Bv Mr. Cook: 

Q. Did you notice anything about his condition at the 
time of the accident? A. Yes, sir. Bushrod had been 
drinking. I would not say that he had enough to be 

49 charged with operating under the influence or being 
drunk. He had the smell of some alcoholic beverage 

about his person, and which would indicate that he had 
been drinking. 

Mr. Cook: Your witness, Mr. Connolly. 
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Cross-examination 
By Mr. Connolly: 

Q. Did Bushrod have any other passenger with him in 
the truck, Officer? A. I don’t recall whether he did or not 
at the time I got there, sir. 

Q. What time did this accident take place? A. About 
11:30 p. m. 

Q. 11:30 p. m.? A. Yes, sir. 

Q. Did you make a report, Officer? A. Yes, sir. 

Q. May I see it, please? A. Yes, sir. 

Mr. Cook: I haven’t seen it yet, either. Let me look at 
that, please. 

By Mr. Connolly : 

Q. Officer, can you tell us approximately how far from 
the junction of Route 5 and Route 301 this accident 
occurred? A. Yes, sir. I would say about 3,000. 
50 feet, I imagine, more or less. 

Q. 3,000 feet south of the junction? A. Yes, sir. 

Q. Was there a traffic light at the junction? A. There 
was. There is not now. 

Q. Was there a traffic light in operation that night? A. 
Yes, sir. 

Q. Now, this traffic light and the junction mark what is 
known as T. B.? A. Sir? 

Q. Does the traffic light on the road, the two roads coming 
in together, mark what is known as T. B. junction? A. 
There used to be a Greyhound bus stop at the intersection 
of route 5 and 301, and that used to be called T. B. junc¬ 
tion by the bus company. 

Q. Well, is there any place known as T. B. today? A. 
Yes, sir. 

Q. And where is that place known as T. B. in relation to 
the junction of these two roads? A. That is T. B.; Route 
5 north of that intersection there. 

Q. Is there any building here on this triangle between 
the junction and the twn roads? A. Yes, sir. 
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51 Q. 'What sort of building is there? A. There is 
here, before they started making the new road, the 

bus station used to be there. It has now been converted 
into an American Legion Hall. There is some houses and a 
service station. 

Q. Any grocery stores or other kind of stores? A. Not 
at that particular intersection. 

Q. Where are the grocery stores and the other stores? 
A. North. 

Q. North on Route 5? A. Yes. 

Q. How far north from the intersection? A. I would 
say, approximately a quarter-mile north. There is a house 
between the intersection and also a store, which is at the 
north intersection. 

Q. There is a store at this intersection? A. Not at this 
one, but the one north. 

Q. Is this service station open at night ? A. It stays open 
part of the night. I don’t know how late. 

Q. You don’t know whether it was open or not? A. 
When? At the time of the accident? 

Q. Yes, at the time of the accident. A. No, sir, I don’t. 
Q. Now, you say you found some evidence that 

52 Bushrod had been drinking? A. Yes, sir. 

Q. What was that evidence? A. You could notice 
the smell of alcohol about his person. 

Q. About his person? A. When you talked to him, yes, 
just the odor of alcohol, as of some alcoholic beverage. 

Q. Did you find any evidence of alcohol in the truck? A. 
I don’t think I did; no, sir. 

Q. Did he admit that he had been drinking? A. I don’t 
recall. 

Q. Did you ask him? A. I don’t recall that; no. 

Q. Did you find any evidence of drinking on the part of 
the persons in the Gilkerson car, the Plymouth? A. Yes, 
sir. 

Q. What evidence did you find that the persons in the 
Gilkerson car had been drinking? A. You could smell the 
odor of some alcohol beverage on them. 
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Q. And you so indicate on your traffic report that both 
parties to the accident had been drinking; is that 

53 right, Officer? A. Yes, sir. 

Q. Officer, did you ask any of the parties to the 
collision where they had been? A. Yes, sir. 

Q. Which ones did you ask? Did you ask both drivers? 
A. Yes, sir. 

Q. Did you ask Bushrod where he had been? A. Yes, sir. 
Q. Where did he tell you he had been ? A. He had been 
down in Southern Maryland—I don’t recall the name of 
the place at this time—he had been down there visiting 
someone, some of his relations. 

Mr. Connolly: I have no further questions. 

The Court: I will let you ask him any question now 
about any conversation he had with the drivers, Mr. Cook. 

Redirect examination 

By Mr. Cook: 

Q. Mr. Suthard, about this conversation you had with 
this driver Bushrod, did he tell you his reason for coming 
down into Southern Maryland? A. Yes, sir. lie had made 
a deliverv somewhere in T. B. and— 

Q. He told you he had made a delivery for his company 
somewhere in T. B.? A. Yes, sir, he had made a 

54 delivery for the company in T. B. 

Mr. Cook: That is all. 

Recross-examination 
By Mr. Connolly: 

Q. Did he tell you when he had made that delivery? A. 
Yes, sir; on the way down. 

Q. Did he tell you what time that was? A. No, sir. 

Q. Did he give any indication how long he had been down 
in Southern Maryland visiting his relatives? A. No, sir. 

The Court: You understand any question you want to 
ask about the conversation, on both sides, has now been 
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opened up, and you can ask this officer any questions about 
that you wish. 

Mr. Cook: I know it has. 

The Court: I will reverse my other ruling in connection 
with this witness. 

Mr. Cook: I have no further questions. 

The Court: Very well. 

Mr. Connolly: I have no questions. 

The Court: The officer may be excused then? 

Mr. Cook: Yes, the officer may be excused. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

• **••••«*• 

55 Irving Kas was called as a witness by the defend¬ 
ants and, being first duly sworn, was examined and 

testified as follows: 

Direct examination 
By Mr. Connolly: 

Q. Will you please state your full name, Mr. Kas? A. 
Irving Kas. 

Q. Mr. Kas, where do you reside? A. 425 Allison Street, 
Northwest. 

Q. Now, on October 6 and 7, 1950, were you in business 
in the District of Columbia? A. Yes, sir. 

Q. In what business were you? A. Notions business. 
Q. Is that wholesale or retail? A. Wholesale. 

Q. To what type of stores would you sell? A. We were 
selling small stores. 

Q. Of what nature? A. Grocery stores and va- 

56 riety stores, and smaller five and ten-cent stores. 
The large ones would not buy from us. 

Q. Were you engaged in business with anyone else? A. 
Yes; my brother was in partners with me. 

Q. What is his name? A. Dov Kasachkoff. 

The Court: Is this a partnership or a corporation? 


Mr. Connolly: It is a partnership, if the Court please. 
The suit is against a corporation but there was no cor¬ 
poration. 

The Court: Where does that leave us ? 

Mr. Connollv: I will consent to the amendment. 

* 

Mr. Cook: I would like to say this: I never heard of 
it. I would like to ask leave to amend forthwith, the name 
of the partners, trading as K & K Sales Company. 

The Court: Is that agreeable to you, Mr. Connolly? 

Mr. Connolly: Yes, sir. 

The Court: Let the record show the suit is amended to 
permit the defendants to be Mr. Irving Kas—and your 
brother? 

The Witness: Yes, sir. 

By the Court: 

Q. What is his name? A. Dov, D-o-v. 

57 The Court: Dov. It is agreed all pleadings will 
be considered as though they had been originally 

filed against these two gentlemen as a partnership, and the 
parties agree to this; is that correct? 

Mr. Cook: Yes, sir. 

Mr. Connolly: Yes, sir. 

By Mr. Cook: 

Q. How do you spell that last name? A. Kasachkoff. 
K-a-s-a-c-h-k-o-f-f. 

Air. Cook: Thank you. 

The Court: Both sides agree. 

• ••#••**•• 

58 By Mr. Connolly: 

Q. Now, Mr. Kas, how long had you and your brother 
been engaged in this notions business? A. Since October 
1, ’38. 

Q. Are you any longer in business? A. No, sir. 

Q. What happened to it? A. We had to sell out. We 
could not make out with it. 
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Q. Now, calling your attention to October 6, 1950, did 
you have in your employ at that time a man named James 
AY. Bushrod? A. Yes, sir. 

Q. "What duties did Janies Bushrod have with 

59 the K & K Sales Company? A. He would help 
make up orders, and at times of pinch when we ran 

short of drivers help, he used to take out truck delivery 
orders. 

Q. Did the K & K Sales Company own a truck? A. Yes, 
sir. 

Q. Was it a "51 Chevrolet panel truck? A. ’50. 

Q. ’50? Excuse me. A. Yes, sir. 

Q. A Chevrolet panel truck? A. Yes, sir. 

Q. Now, how many days a week did the K & K Sales 
Company stay open to transact business? A. Five days a 
week. 

Q. Are you and your brothers Orthodox Hebrews? 
A. Yes, sir. 

Q. Did you make it your practice to close on Friday be¬ 
fore sundown? A. Yes, sir. 

Q. You didn’t wish to transact any business on Saturday; 
is that right? A. That is right. 

Q. Now, would Bushrod ever make deliveries on other 
Fridays, other than the one he made on October 6th? 
A. Whenever we ran short of any help, we used 

60 to get him to deliver on Friday. On Friday, usually, 
we used to run short when we had delivery orders for 

the weekend. 

Q. For Saturday business at other stores? A. Saturday 
is a busy day with those, and we had to get there to them 
and finish the deliveries Friday. 

Q. Now, on this occasion when Bushrod made deliveries 
on Friday, what instructions did he have with respect to 
the truck which he was driving? A. He was supposed to 
take it, finish the deliveries, and take the truck home and 
park it on the lot across the way from him and come back 
to work Monday morning with the truck. 
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Q. Was he supposed to use it for his own business? 
A. No, sir. 

Q. Was he instructed he wasn’t to use it for his own busi¬ 
ness? A. That is right. 

Q. Did it ever come to your attention that he had used 
it for his own business? A. Not that I remember it. 

Q. Did the K & K Sales Company keep any books or 
records or accounts showing deliveries which these delivery 
boys would make ? A. Yes, sir, and I have my book 

61 right there. 

Q. Will you tell the ladies and gentlemen of the 
jury when entries w^ould be made in that book showing 
deliveries? A. Entries were made when the driver was 
taking out his truck. It showed what merchandise went. 
It shows what goods he took. 

Q. WBy was it necessary to make this entry in the book? 
A. Because when we gave the merchandise, he had to ac¬ 
count for the merchandise. He had to bring back the signa¬ 
ture of the customer receiving the merchandise for bills, 
but on C. 0. D. he had to bring the money, and the book 
was the record of it. 

Q. It showed such deliveries on Friday, October 6th? 
A. Yes, sir. 

Q. When he went out in your truck, did you make an 
entry in that yourself, of the place that he was to deliver 
that merchandise? A. I made an entrv before he goes out. 
Before we load the truck, we used to make an entry, and 
then we loaded the truck. 

Q. That book was kept in the regular course of business? 
A. It was kept as long as we were in business. 

Q. And you made regular entries? Every time 

62 you sent out you wrote it in the book? A. Every 
time a delivery went out, it was in this book. 

Q. Can you turn to Friday, October 6th in that record? 
A. Yes, sir. 

Q. And tell us the number of deliveries that Bushrod 
was to make on that Friday afternoon, October 6th? A. The 
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last delivery was made or taken out by Bushrod was one 
to the Globe Pharmacy, corner of lltli and F, Northwest; 
one to Mr. OsherofF, which is located at 1415 Tenth Street, 
Northwest; one to Lincoln Drug, which is located at the 
corner of Seventh and 0 Street, Northwest; one to Ran¬ 
dolph, which is located at 51S M Street, Northwest; one to 
Montello Pharmacy, which is located at 1609 Montello Ave¬ 
nue, Northeast; and one to Teddy's Snack Shop, which is 
31S Fifth Street, Northeast. 

From these he was to proceed on his way home, park the 
truck, and bring it back Mondav morning. 

Q. N ow, Mr. Kas, did you have any customers of your 
business in T. B. or Waldorf, Maryland? A. Nobody in 
Waldorf. The furthest south we had anv was in T. B., Mr. 
Dice. 

Q. Mr. Dice? A. Mr. Dyson. 

63 Q. What kind of store did he operate? A. It is 
a grocery store. 

Q. That was located in T. B., Maryland? A. Yes, sir. 

Q. Did Mr. Bushrod, James W. Bushrod, have to make 

anv deliveries to that customer of vours in T. B. on Octo- 

* * 

ber 6th or October 7th? A. No, we didn’t. We were closed 
October 7th, and he had no delivery there on October 6th. 

Q. Did any driver of yours have any delivery on Octo¬ 
ber 6th? A. No. These are the deliveries for Friday that 
went out, but no truck went out in that direction. 

Q. Could you look through your records and discover 
the last time a delivery had been made to this customer in 
T. B., of yours? A. Yes. 

Here is a delivery to Dyson on the date of which would 
have been October 1st. 

Q. October 1st was the last delivery made to that cus¬ 
tomer in T. B.? A. That is right, and we didn’t call—our 
salesman didn’t call on that territory but once every two 
weeks. 

Q. Now, Mr. Kas, did James W. Bushrod ever ask you 
whether or not he could take trips or drive the truck 
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64 for his personal use on Saturday, October 7th? A. 
Yes, sir; he asked me once to take the truck down 

to Southern Maryland where his stepfather lived, and I told 
him no, I would not permit it. 

Q. When did he make this request? A. A couple of 
months before this happened. I don’t remember the exact 
date, but he asked me if he could, that the stepfather was 
sick, and I told him it was impossible to take the truck 
down. 

Q. Did he ask your permission to take the trip on Octo¬ 
ber 7th? A. Definitely not. 

Q. Did you know he was going to take the trip on Octo¬ 
ber 7th? A. No, sir. 

Q. Did you hear that a truck belonging to K & K Sales 
was involved in an accident down south of T. B., Maryland 
on Saturday, October 7th? A. I was called about one 
o’clock in the morning. I think this officer spoke to me, 
as far as I recall now, and I was told that James Bushrod 
was in an accident, and I was surprised to hear about it. 

Q. That was the first time you knew that Bushrod was 
anywhere there near that area? A. Yes, because the 

65 accident happened south of T. B., and we had no cus¬ 
tomers anywhere south of T. B. 

Q. Do you know of any reason why Bushrod—do you 
know of any business which you may have had which would 
have prompted Bushrod to be there at that time with the 
truck on midnight? A. None of my accounts, anyway. 
The stores would have been closed anyway. 

Mr. Connolly: Your witness. 

Cross-Examination 
By Mr. Cook: 

Q. How long have you been in this business, Mr. Kas? 
A. Since October 1, 1938. 

Q. You say you closed the business now? A. No, we 
sold it. 

Q. When did you sell it ? A. On May 15, 1951. 








Q. When was Mr. Buslirod employed by you? A. Ap¬ 
proximately five years. I could go back to the records and 
look up the exact time, but it was approximately five years. 

Q. He had been working for you approximately five 
years? A. Yes, sir; since he came out of Service. 

Q. Now, this book that you have there— A. I beg your 
pardon? 

66 Q. This book you have there that you have been 
reading from or testifying from— A. Yes, sir. 

Q. —is that all in your own handwriting? A. Not all 
of it. 

Q. Don’t refer to it. I am asking you a question. A. 
Not all of it. 

Q. Is that all in your own handwriting? A. Part in my 
handwriting, whenever I sent them out, and if someone 
else sent out the truck, he put it down in the book. 

Q. Who are the other employees that wrote in the book? 
A. It could have been the bookkeeper. It could have been 
another man, anyone but the driver who took out. the truck. 

Q. How many of them could have made these entries in 
this book? A. Well, this book takes in a period of time, 
and during that time we may have changed employees, but 
you can see by the handwriting the amount of people who 
entered in the book. 

Q. How many would you say made these entries in that 
book? A. At one time it would have been about four 

67 or five, but during the time of employee changes, it 
could have been more. 

Q. Four or five, at least? A. Yes, sir. 

Q. Now, on or about October 6th or 7th, how many per¬ 
sons were authorized to put entries in this book? A. I 
imagine about the same amount, three, four or five. 

Q. Three, four or five? A. Yes. 

Q. Any one of them could have made the entries in there 
at any time? A. Yes, sir; any one except the driver who 
took out the truck. 

Q. You made up a list of items that were going out that 
you entered in the book? A. Yes. We used to write down 
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the name of the salesman that should get the commission 
for it, and the name of the customer and the amount. 

Q. What did you give the driver to indicate—did you 
give him a copy of this record? A. He had the invoice. 
He was supposed to give the customer the invoice and bring 
back a copy. 

Q. To bring back a copy? A. Yes, sir. 

68 Q. Do you have these invoices here with you? A. 
No, sir. 

Q. Do you have those invoices available? A. I doubt it 
very much. 

Q. Why not? A. Because when we sold the business 
most of those were destroyed. 

Q. Why did you keep this book and throw away these 
invoices? A. Because that is a concentrated record. 

Q. Did you keep any other records or books? A. Yes, 
sir. 

Q. What other books do you have? A. A cash book and 
the ledger; all the books with the accounts. 

Q. Who keeps those books? A. The girls from the com¬ 
pany. 

Q. They made all the entries? A. No. The entries were 
made in this part, but they go through them, and the con¬ 
centrated books are here. 

Q. Who made the books of original entry of this? A. I 
did. 

Q. That is the only book of original entry you have? A. 
Yes, sir. 

Q. And you said many people made these entries? 

69 A. It could be three or four or five. It was in the 
amount of three or five. 

Q. You say you were closed all day Saturday because 
you were Orthodox ? A. Yes, sir. 

Q. Were all your employees Orthodox? A. No, sir. We 
employed anybody who could perform the job. 

Q. Mr. Bushrod wasn’t Orthodox? A. No; he was a 
colored man. 
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Q. There was no objection to him working on Saturday, 
was there ? A. He had no occasion. 

Q. I say: There was no objection on your part? A. 
There was no reason to give my objection or permission. 
There was no occasion for him to work on Saturday. 

Q. You had no objection to him working on Saturday, 
did you? A. I don’t care what he does on Saturday. He 
could have gone home and done any kind of work. 

Q. Would you have any objection to him making a de¬ 
livery on Saturday ? A. I had no occasion to unless he 
didn’t finish oil Friday. 

70 Q. But you would have no objection? A. Unless 
it came to my knowledge. 

Q. Suppose he had these deliveries on Friday and that 
he didn’t deliver all of them? A. Yes. 

Q. He could have delivered them Saturday morning? A. 
He could have delivered on Saturday morning, and I would 
not know about it until it was finished. 

Q. And you would not object to it, would you? A. I 
never had any occasion for that to happen. 

Q. But you would not if you did have? A. I don’t think 
I can answer the question. 

The Court: It is kind of involved. 

Mr. Connolly: He is trying to get an opinion on a hypo¬ 
thetical question. 

The Court: I think the jury has got the picture. 

By Mr. Cook: 

Q. You say every Friday night he took the truck home? 
A. Not every Friday, no, but most Friday nights. 

Q. He took the truck home with him? A. Yes, sir. 

Q. And brought it back Monday morning? A. Yes, sir. 
Q. Did you ever hear of his using it on his own 

71 business? A. I had no occasion to question it. 

Q. And he may have, as far as you know? A. He 
could have and he could have not. I would not have made 
an issue of it if he stopped on his way home and bought 
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himself a loaf of bread, but I would have made an issue of 
it if he went out of the way ten or twenty blocks. 

Q. Had he ever taken this truck out before, to your 
knowledge, without your permission on a personal errand? 
A. No, not that I know of. 

Q. You would know if he did? A. Not that I know of. 

Q. You would know if he did it? A. I don’t know, un¬ 
less somebody told me about it. 

Q. In other words, he could have taken it and used it on 
weekends? A. Without my permission? Unless somebody 
told me, I would not have known. 

Q. And he could have made delivery Saturday instead 
of Friday if he wanted to go home on Friday? This record 
doesn’t show when he made the deliveries, actually? A. 
To tell you the truth, I thought he was finished on Friday. 

Q. This shows the deliveries going out on Friday? A. 

And to be finished Friday evening. 

72 Q. They were going out on Friday evening? A. 

Friday afternoon. 

Q. These deliveries may have been made or may have 
been made on Saturday? A. They could have been made 
on Saturday; yes, sir, but not at this time, that time that 
the case happened. 

Mr. Cook: That is all. 

Redirect Examination 
By Mr. Connolly: 

Q. Mr. Kas, the entries which are shown in that book for 
the delivery to be made by James Bushrod, are they in 
your own handwriting? A. The last entries are my hand¬ 
writing. 

Q. In the last month you wrote them yourself? A. Yes, 
sir. 

Q. Now, your position in the partnership, did you have 
control over the use of the truck and the sending of deliv¬ 
eries? A. Yes, sir. 

Mr. Connolly: That is all. 
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By the Court: 

Q. Where did you keep this truck? A. Well, we kept it 
on the lot. Sometimes we put it in the lot next door. Many 
times we used to give Bushrod the truck to drive home, 
park it in the lot across from him, and bring it back 

73 the next morning. 

Q. Do you have a garage? A. No, sir. 

Q. But there was a lot next to your store? A. Yes, sir. 
Q. And you gave him permission to take the car home? 
A. Yes, sir, after he finished deliveries. 

Q. After he finished deliveries and bring it back in the 
morning? A. Yes, sir. 

Q. How often would that happen? A. Quite often, sir. 
Q. How often would it happen on Friday nights, w’hen 
he made deliveries, that he could keep the car out until 
Monday morning? Was that quite frequent, too? A. I 
would not say very often, because as the days grow longer 
during the summer, he had time enough to bring it in be¬ 
fore it gets sunset. 

We used to close the place right before sundown, and 
when he could not come back, therefore we didn’t ask him 
to come back down but just to park it on his lot and bring 
it back Monday morning. 

Q. How often would you say he took it home and brought 
it back the next day or the following Monday as compared 
with the number of times that you left it on the lot? 

74 A. He did lots of times take it with him. Often it 
was left on the lot. 

Q. But it was frequent? Is that correct? A. Yes, sir. 
Mr. Cook: I have no further questions. 

Mr. Connolly: I have no further questions. 

The Court: You may step down. 

76 The Court: I understand the defendants rest? 

Mr. Connolly: The defendants rest, if the Court 

please. 
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Mr. Cook: May it please Your Honor, I have just one 
witness in rebuttal. 

Mr. Gilkerson, take the stand. 

Thereupon, Marshall Gilkerson was recalled as a witness 
by the plaintiffs in rebuttal and, having been previously 
duly sworn, was examined and testified further as follows: 

Direct Examination 
By Mr. Cook: 

Q. Mr. Gilkerson, when you were on the stand yesterday, 
I asked you a question regarding the conversation you 
overheard between the police officer and Bushrod, the 
driver for the defendant. A. Yes. 

Q. I asked you a question as to the conversation of what 
he was doing down there in T. B. at the time of the acci¬ 
dent. A. Well, I heard him say, sir, that he was down 
there making a delivery and then went on further down in 

Maryland and visited some relatives down there. 

77 Mr. Cook: That is all. You may inquire. 

Cross-Examination 
By Mr. Connolly: 

Q. That is the same as the officer testified to yesterday? 

Mr. Cook: That is not the same. 

The Court: I don’t think that is a fair question. It is 
not the same as the officer testified. 

By Mr. Connolly: 

Q. You were here when Officer Suthard testified, were 
vou not? A. I was. 

Q. Did you hear Officer Suthard say what Bushrod told 
him at the scene of the accident? A. I can’t recall that. 

Q. You can’t recall that but you can recall what Bush¬ 
rod said over a year ago at T. B., at the time of the acci¬ 
dent? A. I remember that very well. 

Q. When you had alcohol on your breath? A. Alcohol? 

The Court: I will sustain the objection to that. 
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Bv Mr. Connollv: 

* •> 

Q. Yesterday, didn’t Officer Suthard testify here in your 
presence that he asked Bushrod where he had been, 

78 and Bushrod said he had been in Southern Maryland 
visiting relatives, and when Mr. Cook asked him to 

tell if he said anything else, didn’t Officer Suthard testify 
earlier he had made deliveries and then gone down to 
Southern Maryland to visit? A. That is what he said. 

Q. That is what you said you overheard? A. That is 
what he said. 

Mr. Cook: May it please Your Honor, that is not the 
testimonv of the officer. Counsel is trving to create a 
wrong impression. I inquired if Bushrod said that he had 
been in T. B. and made a delivery, and I stopped there. 

The Court: This witness’ testimony and the officer’s 
testimony has been heard by the jury. They are the ones 
who are going to determine it. 

Mr. Cook: Counsel is trying to create the impression he 
said something different. 

By the Court: 

Q. This was a conversation you heard, which was in sub¬ 
stance the same, but the same conversation that you are 
referring to that the officer was permitted to testify about 
yesterday; is that correct? A. That is correct; that is 
right. 

The Court: Is there anything further? 

Mr. Cook: Nothing further. 

79 The plaintiff rests. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Connolly: I have nothing further, Your Honor. 

The Court: I suppose you want to make a motion out¬ 
side of the presence of the jury? 

Mr. Connolly: Yes. • * • 
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Mr. Connolly: This motion before you is a motion for a 
directed verdict at the conclusion of all the testimony. m * * 

87 The Court: I think I am going to take a special 
verdict in this case and let you argue that, if you 
have a verdict against you, on a motion for judgment non 
obstante vere-dieto. 

**#«***••• 

93 The Court: Do you have any prayers that you 
want ? 

Mr. Connolly: Yes, sir. 

The Court: There is one for a directed verdict. 

Ask Mrs. Krebs to re-write these special verdicts on one 
page. 

Mr. Connolly: How about the assumption of risk? 

The Court: Where is the assumption of risk? 

94 Mr. Connolly: Riding in the car of an intoxicated 
person. 

The Court: No, I am not going to give that. 

*##*•*#••• 

Mr. Connolly: I need not submit any prayers on con¬ 
tributory negligence or assumption of risk because you are 
not going to submit them to the jury? 

The Court: Yes. 

• ##••#•••• 

95 The Court: I will grant No. 2. 

Now, No. 3. 

Mr. Cook: No objection to No. 2. 

The Court: Now No. 3. 

Mr. Connolly: That is Fletcher v. Meridith, and 

96 a couple of other cases, Wagner v. Page, National 
Trucking & Storage v. Durkin, and Bates v. Smith. 

The Court: What about No. 3? 

Mr. Cook: I object to that, of course. 

The Court: What is the ground of the objection? 
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Mr. Cook: Because under this Fowser Fast Freight 
case, decided in the last few months, it distinguished Na¬ 
tional Trucking Company against Durkin and several other 
cases to which he referred. 

The law is that if a man deviates from his usual route 
on his personal business, or combines it with the business 
of the company, he is still acting within the scope of his 
employment. 

• ••*»•**»• 

100 The Court: I think I will grant that prayer by 
changing the word “must” to “may.” 

Mr. Connolly: I think that Fletcher case says you must. 
The Court: I will give you an exception. Do you want 
an exception too? 

Mr. Cook: Yes, I do, if you don’t include the fact that 
there may be deviation and he would still be in the course 
of his employment. 

The Court: I will grant that with the word “must” 
changed to “may.” Exception on both sides. 

Now, instruction No. 4, I will cover that in my general 
charge, on the question of falsely testifying. 

No. 5. Doesn’t that state the law? 

Mr. Connolly: I have taken out the word “solely.” 

The Court: You have taken out the word “solely”? 

Mr. Connolly: I am talking it out because you are not 
submitting that issue to the jury. 

The Court: Yes, sir. I will grant No. 5. 

Mr. Cook: No objection. 

• ••••••*•• 

101 Argument on Behalf of the Plaintiffs 

to the Jury 

Mr. Cook: Ladies and gentlemen of the jury, first of 
all I want to thank you for your kind interest and atten¬ 
tion in this case. I don’t think I am going to have to do a 
lot of summing up because T think you have pretty well 
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made up your minds what the testimony is in the case, who 
to believe and who not to believe. 

There is not any question, I think it is admitted by coun¬ 
sel, that this driver Bushrod was driving the truck owned 
by the defendants, and that at the time and place of the 
accident 'at T. B., Maryland, he went to the wrong side of 
the road and crashed head-on into the plaintiff, Mr. Gilker- 
son’s car. 

102 I think counsel freely admitted he was negligent, 
and we can start with that, and I think we can admit 

that the owner of the car was the defendant. 

Now, the sole question is going to be in your mind, and 
the sole doubt that may be in your minds is w’as this man 
Bushrod at the time of this accident an agent or employee 
of the defendant, acting on the defendant’s business or in 
the scope of his employment. That is the sole thing. If 
he was, then the defendant is liable and it is only a ques¬ 
tion of amount. 

Now, what happened? We find after the accident, a truck 
of the K & K Sales Company, with the letters on the side 
that large (indicating). Bushrod admits and so does his 
boss, Mr. Kas, that he was an employee of the company. 

Now, the Court will tell you that a man driving a truck 
with the name on the side of it is presumed by law that he 
is employed by the company that the truck belongs to, that 
he is an employee of the company and there on company 
business. That is the presumption. That presumption 
has got to be overcome by positive evidence that he was 
not an employee or that he wasn’t there on the company 
business. 

Now, what is the testimony? Mr. Kas, the sole witness 
for the defendant, and you have had ample oppor- 

103 tunitv to observe him and I noticed that you ob¬ 
served him verv closelv, he is their sole witness to 

overcome that presumption, the sole one upon whom you 
would have to rely if you make up your minds that he 
wasn’t, Bushrod wasn’t there on the company’s business 
and wasn’t their agent at the time of the accident. 
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Let us see what Mr. Kas had to say. He admits frankly 
that Bushrod was an employee and he was his agent, and 
the only question is was he engaged in the company busi¬ 
ness and was he in the course of his employment at the 
time of the accident. That is the only thing you can con¬ 
cern yourselves with. 

Mr. Kas says he took the truck home every Friday night 
and kept it until Monday morning. He didn’t keep any 
track of what he did with the truck. Obviously, he would 
use the truck for whatever he wanted to. 

But this accident happened on Saturday night, and he 
said he gave him these delivery orders that he had entered 
in this book on Friday, on that last day before the acci¬ 
dent, and they were all deliveries within the District of 
Columbia. 

Xow, this is significant, members of the jury: That book 
wasn’t offered in evidence, and counsel didn’t give you a 
chance to look at that book for yourselves to see what was 
in there. 

104 Mr. Connolly: If Your Honor please, I think that 
is improper. The witness testified from the book. 
There is no necessity for offering it in evidence. Mr. Cook 
didn’t even look at the book himself. 

The Court: I don’t think any inference can be drawn 
from that. 

Mr. Connolly: If he wants to show it to the jury, he can 
show it. 

Mr. Cook: I don’t wmnt to show it to the jury. You 
should have shown it. Don’t interrupt me. 

In this book was contained, he said, a list of the deliveries 
the driver was supposed to make. 

Xow, I asked him did he have any invoices, and he said, 
yes, they have invoices that were given to the driver at 
the time, made out in duplicate, and one was to give to the 
man to whom the goods was delivered, and the other was 
brought back to the company. Evidently, it was their 
receipt. 
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Where were the invoices? Well, he went out of business 
in May, and he destroyed them, but, ladies and gentlemen 
of the jury, this case was filed in March. This case was 
pending when he destroyed those invoices. That would be 
the best evidence when the delivery was made or when one 
was made in T. B. on Saturday. 

Mr. Connolly: The original entries are the best 

105 evidence. I am taking exception, Your Honor. 

The Court: Why? 

Mr. Connolly: The original entries are the best evidence. 

The Court: That is true, but he can argue that if he 
wants. The jury can give such weight to it as they think 
proper. 

Mr. Cook: He tells us from his book that Mr. Bushrod— 
there is a record to make, that there was a delivery to be 
made to Dyson, a delivery on the 1st of October, which was 
on Monday, but there is no testimony as to when that de¬ 
livery was made. It was entered in the book that he had 
a delivery to make at T. B., hut there is no evidence to 
show that the delivery was made on Monday or on Tuesday 
or on Wednesday. 

The jury could well infer that he was so busy making 
deliveries in the District, and this being the only delivery 
in Southern Maryland, that he kept that on the truck until 
Saturday and then delivered it. 

This is borne out by his own statement to the officer when 
right after the accident he asked him what he was doing 
down there at that time of night, and he said he was down 
in T. B. making deliveries. I asked him to tell me 'what 
the man said at the time of the accident, not much later or 
a year later, hut at the time of the accident, and he said he 
was down here making deliveries. 

106 Now, isn’t it reasonable to assume that he had 
that package on his truck from Monday until Satur¬ 
day until he got down to deliver it? 

And this is corroborated by Mr. Gilkerson. He also says 
that he heard the officer’s testimony, and Bushrod told the 
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officer that at the time of the accident that he was down 
there making: deliveries. Mr. Gilkerson was very, very 
frank. Yes, he said, that he, Bushrod, added that he then 
went visiting relatives. That is the only thing in this case, 
and it came from my own witness, to show that he was 
down there on any other business or pleasure or anything 
else. 

"We get not one word of testimony from the defendants 
to show where he was down in Southern Maryland, what 
he was doing there, why he was there, but we do have 
positive testimony that he was down there in T. B. on 
business making deliveries. 

Now, Mr. Gilkerson says he further added that he went 
to visit relatives, and we don’t know whether he went to 
visit on the way home after making the deliveries, or 
whether he went to visit relatives that lived next door to 
where he made the delivery, and it certainly would not be 
taking him out of the scope of his employment if after mak¬ 
ing the delivery in T. B., he stopped to see his mother on 
the way home, and the Court will so instruct you. 
107 Mr. Connolly: I ask you to tell the jury that is 
not the law. 

The Court: I am going to give them the law. They 
are not going to pay attention to what the lawyers say 
is the law. 

You take the law from me. 

Mr. Cook: I think the Court will instruct you— 

The Court: Don’t say what you think the Court will 
instruct. Let the Court instruct them. 

Mr. Cook: I say there is no testimony why he was down 
there. If the defendants knew why he was there, that he 
went there on personal business, that he had no business 
for the company, why didn’t they produce testimony to 
overcome the presumption that he was there, a legal pre¬ 
sumption that he was there on a matter of the employer’s 
business? 

That could have been rebutted by them if it was a fact, 
but they didn’t, and it could not have been a fact. 



Another thing: Mr. Bushrod was employed by the com¬ 
pany five years. Where is Mr. Bushrod today? 

Mr. Connolly: He was under subpoena by Mr. Cook, 
sitting out here this morning. 

Mr. Cook: I am going to tell the jury that. 

Mr. Connolly: That is an improper inference. I don’t 
think he should pursue it. 

The Court: The witness could have been sub- 

108 poenaed by either of them. No witness belongs to 
anybody. 

Mr. Cook: That is right. 

And they may well draw the inference if the witness was 
available and not produced—we can allow the jury to spec¬ 
ulate on why he wasn’t produced and draw an inference it 
may have been unfavorable to the party who could have 
produced him. 

The Court: Well, of course, either of you could have 
produced him ? 

Mr. Cook: That is right. 

Mr. Connolly: Then Mr. Cook didn’t think his testimony 
would be too valuable either. 

The Court: Let him finish his argument. 

Mr. Cook: This is taking up my time, too, Your Honor. 

Where is Mr. Bushrod this morning? 

Mr. Connolly: I asked you to keep Mr. Cook from pur¬ 
suing that question. 

The Court: You can pursue it too. You can say he 
could have called him. Either could have called him. He 
is arguing one way and you can argue the other. 

The jury is going to make up its mind about the infer¬ 
ence to be drawn. They look like a right intelligent jury 
to me. 

Mr. Cook: Why wasn’t Mr. Bushrod put on the stand 
if that man would testify that he was down there 

109 strictly on his own business, no relation to the com¬ 
pany’s business? In other words, if his testimony 

would have been harmful to them they would have—it 
would not have been harmful. If it would be helpful to 
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them, they would have had him on the stand. Isn’t that 
reasonable ? 

Now, I subpoenaed Mr. Bushrod down here this morning 
so I would have him available, and he was out in the hall, 
and in case any testimony was brought out, I could bring 
Mr. Bushrod in and contradict it, and he could have told 
the truth. 

Mr. Connolly: If the Court please, Mr. Cook is now tes- 
tifving about what Mr. Bushrod would have testified had 
he taken the stand. I submit that is highly prejudicial. 

Mr. Cook: I had him available. 

The Court: You both had him available. It is an infer¬ 
ence the jury can draw. Anyway, you didn’t call him. 

Mr. Connolly: I didn’t have him available. 

The Court: Sir? He was available to both of vou. 

* 

Mr. Connolly: Mr. Cook had him under subpoena. 

The Court: You could have called him and you could 
have talked to him. 

Mr. Connolly: Yes. 

Mr. Cook: You talked to him in the hall. 

Mr. Connolly: Sure I did. 

The Court: Go on, please. I am bothered by the 
110 interruptions. 

Mr. Cook: Was he down there with the owner’s 
permission and the owner’s consent, on instructions by the 
employer, or in any way connected with the employer’s 
business, or was he down there more on a jaunt of his own 
against his employer’s wishes and orders and entirely on 
his own, on a pleasure trip, or was he acting on the com¬ 
pany’s business? 

Mr. Connolly: Mr. Cook just got finished saying: Was 
he down there with the owner’s consent and permission? 
That is not an issue in the case. I don’t think this impres¬ 
sion should be left with the jury. 

The Court: The jury is going to be able to separate the 
wheat from the chaff. 

Mr. Cook: I think you are going to decide this man was 
down there making deliveries, and if he stopped to make 


47 


a visit, be was down there on the defendant’s business when 
the accident happened, and the defendant is liable because 
of that business he had down there. 

• #*#**###* 

112A Argument on Behalf of the Defendant 

to the Jury 

Mr. Connolly: Ladies and gentlemen of the jury, the 
time has now come when you are going to perform a very 
solemn and very difficult job. The administration of jus¬ 
tice in this court is now about to be committed to your 
bands. In a few moments His Honor will instruct you on 
the law, and you will retire to your jury room to decide this 
case and dispense even-handed justice. 

It is true the plaintiffs were injured in an automobile 
accident down in Maryland. Your sympathy goes out to 
anyone who is injured in an accident, but at the same time, 
ladies and gentlemen of the jury, the defendant is entitled 
to some sympathy too, especially when he wasn’t behind 
the wheel and he didn’t inflict the injuries. He is entitled 
to justice, just as are the plaintiffs. So you must go to 
your jury room, ladies and gentlemen, and decide this case 
according to the evidence and the instructions on the law 
as His Honor gives them to you. 

He will instruct you that neither prejudice on one hand 
nor bias or sympathy on the other can enter into your 
deliberations. This is a court of justice. Both parties are 
entitled to justice, and you must find the facts in accord¬ 
ance with the law. 

112B When you came into this jury box at the begin¬ 
ning of the case, each of you took an oath that you 
would decide the case solely on the evidence as produced in 
this court room and solely upon the instructions about the 
law that His Honor will give you at the conclusion of the 
case. 

Now, what is the evidence in this case? I think, frankly, 
there is only one issue. The only issue in this case, ladies 
and gentlemen of the jury, is whether or not Bushrod was 
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on the business of Mr. Kas and his brother at the time of 
this accident. 

Bushrod was negligent. Go out to the jury room, ladies 
and gentlemen, and don't consider that question. He was 
drunk, I would say. We have him crossing the road and 
he ran into this car. There is no question he was negli¬ 
gent, but let us take the other proposition: Was Bushrod 
on the business of the K & K Sales Company? 

I would like to answer something Mr. Cook brought up. 
Mr. Cook said why didn’t I call Bushrod. I will tell you 
why. This is why: Bushrod was a drunken driver. I 
could not put that man on the stand and have you ladies 
and gentlemen believe what he said or what he didn’t sav. 
I would not foist a man like that on you. If there was any 
reason, any testimony that Bushrod had to tell you to help 
the plaintiffs, that Bushrod was on the K & K Com- 
112C pany’s business, they would have put him on the 
stand, but they didn’t, and I would not put a 
drunken driver on the stand and expect you ladies and 
gentlemen to believe him. 

I think you should believe Mr. Kas, ladies and gentlemen 
of the jury. 

Let us review the facts in this case as to whether or not 
Bushrod was on Mr. Kas’s business. At the outset I would 
like to say this to each of you ladies and gentlemen: If 
you had an automobile and somebody came by your garage 
at night, stole your automobile, and took it out in the coun¬ 
try and wrecked somebody, you would be shocked, I am 
sure, if somebody would sue you and expect to get money 
damages out of vou for the reason of the drunkenness of 
somebody else who stole your automobile. 

Now, what is the difference between that situation and 
a man who flies in the teeth of his employer’s instructions, 
who takes a vehicle without permission and drives down 
into Maryland to visit some relatives down there, gets 
drunk, and comes back. Isn’t he just as much a thief as the 
man who breaks into your garage? Certainly he is. 
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He has taken the truck that has been entrusted to him 
and he has abused that truck and used it in a way it wasn’t 
intended to be used. 

Now, let us take the testimony in this case. Mr. 
112D Kas kept a book. This book was necessary to be 
kept in their business because every time a driver 
would take their truck out, he would take merchandise. He 
would take notions 10 deliver to these small confectionery 
and grocery stores. 

Obviously, Mr. Kas wanted to know how much merchan¬ 
dise was going out so he could find out how much money 
to expect from the driver when he came back. 

In this book on October 6, 1950, Mr. Kas entered in here 
in his own handwriting the places where Bushrod was to 
go—one, two, three, four, five, six places, six addresses, all 
in the District of Columbia. 

You will recall that Mr. Kas and his brother were 
orthodox Hebrews. They made a serious thing of closing 
their little shop before sundown, in accordance with their 
religious rites, and they did that, and they sent out Bush- 
rod in plenty of time to deliver these things. 

These entries were made before there was any thought 
of an accident. There is no refreshing recollections or re¬ 
peating conversation that took place a year and a half ago 
in the heat of the accident, where there is a lot of alcohol 
on everybody’s breath, but these were made before the ac- 
cident ever came about, and they show where the deliveries 
were to be made. They were to be made to six addresses 
in the District. 

112E What did Bushrod do? Well, we don’t know what 
he did. I know what he did but you can’t speculate 
what he did. 

Bushrod on Saturdav afternoon took this truck and went 
down to Southern Maryland. He didn’t get permission 
from Mr. Kas or from his brother or any permission from 
anyone. He went down on a personal jaunt. He wanted to 
go down and have some fun. He took the truck without any 
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right, just as the thief in the night would take it out of 
your garage, and he goes down there and gets himself in 
a condition where he cannot drive the vehicle. 

As I say, plaintiffs have striven mightily to put the evi¬ 
dence in in this case that Bushrod was on the business of 
Mr. Kas down in T. B. at midnight on Saturday night. 

Are you ladies and gentlemen acquainted with any con¬ 
fectionery or grocery stores that may be open at 12 o’clock 
on Saturday night to take delivery of notions? I don’t 
know of any and I don’t think you do. It is not done in a 
country town. 

How do they get around it? First of all, they ask the 
police officer, and the police officer said Bushrod was down 
there and made a delivery and had then gone on dow T n to 
Southern Maryland to visit his relatives. 

Mr. Cook: May I interrupt? I don’t like to say it but 
that is not what the officer said. 

112F The Court: Well, the jurors are the ones who 
have to recollect what was said. Counsel can give 
their recollection of the testimony. 

Mr. Connolly: You will recall, ladies and gentlemen, 
that I asked Officer Suthard if Bushrod told you where he 
had been, and Officer Suthard said he said he was visiting 
his relatives down in Southern Maryland. Then Mr. Cook 
said: Did he tell you w T hat else he had been doing? Suthard 
said he said he had made a delivery before going on dowm 
to Southern Maryland to visit his relatives. 

Now, ladies and gentlemen, let us test, not whether 
Officer Suthard is telling the truth, because in all prob¬ 
ability he is, but he is repeating what somebody else told 
to him, and you are asked to accept that statement as 
gospel. Was Bushrod telling the truth to Officer Suthard? 

Mr. Cook wants you to decide this case and decide that 
Bushrod was on the business of Mr. Kas because Bushrod 
told Officer Suthard that he was down there on the business 
of the K & K Company. He wants you to believe the tes¬ 
timony of this drunken negligent driver. Of course, 
Suthard didn’t say that Bushrod was or wasn’t there. 
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Suthard didn’t know. Suthard said Bushrod said he was 
down there. 

Put yourselves, ladies and gentlemen, in Bushrod’s 
112G position. Bushrod is caught south of T. B., Mary¬ 
land, at midnight on Saturday night with somebody 
else’s truck, and he has just been involved in a serious ac¬ 
cident, and the police officer comes up to him and he says: 
What are vou doing down here with this truck? 

What would each one of you, ladies and gentlemen of 
the jury, say? You would not want to be charged with 
stealing a truck, would you, or with the unauthorized use 
of a vehicle, so you would tell the officer that you were 
down there on business. You don’t want to be arrested 
and taken into jail because you were down there using 
somebody else’s truck in an unauthorized fashion. That, 
ladies and gentlemen of the jury, is the explanation for 
Bushrod’s testimony to the officer—or statement to the 
officer. 

I submit it is not testimony that is entitled to any weight 
because, bear in mind, it is not Suthard’s testimony that 
he was down there on Mr. Kas’ business, but it is Bushrod’s 
speaking through the officer, and that is the statement of 
a man who had just been caught in a drunken condition 
and causing a serious accident. He is talking to a police 
officer who is not concerned with the liability of Mr. Kas 
in this case nor with Bushrod at that time. 

But Bushrod was concerned with his own skin. He 
had been caught in an accident with somebody else’s 
truck. 

112H As I say, the plaintiffs have striven mightily to 
get that evidence in, and they called Mr. Gilkerson 
to substantiate it. Of course, that is very convenient. If 
you cannot prove, ladies and gentlemen of the jury, some¬ 
body was down there on K & K business, and the burden of 
proof is upon the plaintiff, it is nice to be able to put them 
on the stand and have them remember conveniently a con¬ 
versation which they heard a year ago, and the testimony 
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in this case from Officer Suthard was that Mr. Gilkerson 
wasn’t in any too good shape that night either, and each 
of vou ladies and gentlemen will remember that Mr. Gilker- 
son had a very clear mind in remembering about the nice¬ 
ties of the conversation because, as I say, it is very con¬ 
venient to be able to put somebody on the stand to say, oh, 
yes, I remember the conversation which Bushrod had a 
year ago with the police officer, when Mr. Kas wasn’t there, 
and he, Bushrod, told the officer he was down there on com¬ 
pany business because, ladies and gentlemen of the jury, 
that gives you an opportunity to reward Mr. Gilkerson. 
Otherwise, you would not. 

Now, the only evidence in this case, ladies and gentlemen 
of the jury, of any nature or any substance at all, and I 
deny that it is of any substance, is the statement of Bush¬ 
rod that he was down there on company business. I have 
already amplified that and explained it, and I don’t 
1211 think you ladies and gentlemen feel it is entitled to 
any weight in view of the testimony of Mr. Kas and 
the sincere appearance he made on the stand, and the tes- 
timony which he gave vou that Bushrod wasn’t authorized 
to use the truck, and not as Mr. Cook said, that Bushrod 
had been taking the truck home every Friday, but it was 
some Fridays when it was necessary to make some de¬ 
liveries so the stores that were open the next day could 
have merchandise. It was on these occasions Bushrod took 
them out. 

On those occasions Bushrod was ordered to leave the 
truck on the lot across the street from the house and bring 
it back Monday morning, and on the only occasion that 
Bushrod had taken the truck, or had requested permission, 
Mr. Kas rebuked him and told him he could not take it. 

Now, ladies and gentlemen, let us get something straight. 
The question of whether or not Mr. Kas permitted Bush¬ 
rod to use the truck is not before you. The question that 
is before you is: Was Bushrod at midnight on Saturday 
night, south of T. B., Maryland, on the business of Mr. 
Kas? 
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I say I think the best answer to that question is that 
there are not any grocery stores or novelty or confection¬ 
ery shops that are open at 12 o’clock Saturday night, that 
I am acquainted with. 

112J There is something else, ladies and gentlemen of 
the jury. The only evidence in this case, as I say, 
and I think it is entitled to very little weight, is the state¬ 
ment of Officer Suthard and by Mr. Gilkerson that Bush- 
rod said he had made a delivery to T. B. The significant 
part of the testimony is—even that does not prove that 
Bushrod was on Mr. Kas’ business—because if that wit¬ 
ness testified he had made a delivery at T. B. and then had 
gone down to Maryland to visit his relatives, the significant 
part is he had the accident coming back from the visit to 
his relatives. He hadn’t even reached T. B. yet, and His 
Honor will instruct you at the proper time that if you be¬ 
lieve initially Bushrod had any business down there, you 
may still find Bushrod wasn’t on Mr. Kas’ business if the 
accident took place before he reached T. B., and there is 
no dispute about that, the accident did happen before he 
reached T. B. 

There is no testimony in the case that Mr. Kas had any 
customers south of T. B. Mr. Cook draws great inference 
from the fact that I didn’t show that book to you, ladies 
and gentlemen of the jury. You notice Mr. Cook stayed a 
quarter of a mile away from the book. The book is there. 
If he wants to show vou a customer south of T. B., he can 
go into the book now and find it. He won’t do it. 
112K Everything Mr. Cook offers you ladies and gentle¬ 
men and asks you to believe today is suspicion and 
speculation. He stood here and he talked in a low voice 
and he spun this little theory out to make you suspicious 
and make you speculate. 

Ladies and gentlemen of the jury, I ask you that you 
won’t do that, and I say to you all and each, don’t go into 
the jury room and speculate because your oath requires you 
to judge this case on the evidence and on the charge His 
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Honor gives you and apply your common sense to it. X 
think all of us are a little bit suspicious but people who 
suggest the suspicions have their motives. 

I say the only reasonable thing, ladies and gentlemen, 
for you to decide in this case is that Mr. Kas gave him, 
Bushrod, the truck to make deliveries on Friday afternoon, 
all in Washington, and that Bushrod, for purposes of his 
own sometime Saturday night was down in Southern Mary¬ 
land, without permission, and without serving any purpose 
of Mr. Kas’. Certainly at 12 o’clock midnight on Saturday 
he wasn’t down south of T. B. delivering notions, and you 
can bet your life on that. 

Do you think a man who is capable of drunken driving 
would be so solicitious of his employer’s business that he 
would want to complete the deliveries after 12 o’clock on 
Saturday night? 

112L I don’t think you ladies and gentlemen will con¬ 
clude that he was doing that. If you conclude that 
he wasn’t on Mr. Kas’ business, then you exculpate Mr. 
Kas from any blame in this accident, and Mr. Kas should 
escape any liability in this case. Why should he be mulcted 
in damages or have to pay out his money for the reckless¬ 
ness of somebody else who wasn’t serving any purpose of 
his, and who wasn’t there on any interest of Mr. Kas’? 

Oh, yes, if Bushrod was down there making deliveries on 
Mr. Kas’ business there, there is some logic to saying that 
he should be charged in damages for the truck that was 
driven by his agent operating on his business and causing 
an accident. 

But Bushrod in this case is just like a thief in the night, 
as I say, and I don’t think that there is any difference be¬ 
tween him and the man that breaks into your garage and 
takes your automobile. He is a man who abuses his trust 
and takes the truck without authorization or permission 
and takes it down for purposes of his own into Maryland, 
gets drunk, and causes an accident. 

The Court: You have five minutes more, Mr. Connolly. 
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Mr. Connolly: I don’t think I have to say too much 
on the question of damages, ladies and gentlemen of the 
jury, because, as I say, I feel strongly about the propo¬ 
sition that you will not go for the speculation and 
112M suspicion and conclude unreasonably that Bushrod 
was on any business of Mr. Kas’ down there. 

We have Marshall Gilkerson, the plaintiff, who claims 
he has headaches and he had a broken nose, but it doesn’t 
look bad because of his age, and his wife claims that she 
and he don’t enjoy the same television programs now. 

As I say, ladies and gentlemen of the jury, I know that 
when you get to your jury room, you will remember your 
oath and you will remember the real sacred duty which each 
of you have to administer, even-handed justice, and I feel 
the defendant is entitled as much to sympathy and justice— 
and the emphasis is on justice, not sympathy. 

Consider the law as His Honor gives it to you when you 
retire to the jury room, and I know, I am sure, in all fair¬ 
ness, you will conclude that James Bushrod was not on 
any business of Mr. Kas’ at 12 o’clock Saturday night 
when he was drunk and piled into Mr. Gilkerson’s car. 
Thank you very much. 

113 Mr. Cook: Ladies and gentlemen of the jury, you 
will notice I didn’t interrupt counsel continually like 
he did me. It is an old trick to keep interrupting counsel 
so the jury will get all confused about what he is trying to 
tell you. I don’t like to interrupt counsel no matter what 
they say. He kept interrupting me because of the speculat¬ 
ing what the testimony would have been if Mr. Bushrod 
was here and guessing about this and that, but yet he 
stands up before you and speculates to his heart’s content 
about the man being drunk and Bushrod being down in 
Southern Maryland. 

As a matter of fact, I remember no evidence he did come 
back there after that. He doesn’t know where he was, but 
he stands up and speculates to his heart’s content that the 
man got on some slight drunk at the time. 








Of course, the whole idea is that he wants to keep you 
from thinking that he was there, as the officer said, that 
he was there on company business. He wants to keep you 
away from that idea. 

He said the reason lie didn’t call Mr. Bushrod is that 
he was a drunkard, and he could not trust him on the stand 
before you. 

I didn't want to stop him there, but there is no reason 
for making that remark, none whatsoever. There is no 
evidence the man is a habitual drunkard. 

114 There is no suggestion that when he was here this 
morning he was unfit to be put on the stand. He was 

here. 

In all the testimony about drinking as the officer said, 
and let us be fair about it, the officer said: I smelled 
alcohol on his breath. He didn’t say he was drunk. 

But he said the same thing about Mr. Gilkerson, that he 
smelled alcohol on his breath. Does that say a man is such 
a drunkard he would not dare put him on the stand? 

That is an insult to your intelligence as to what hap¬ 
pened that Saturday, where he was and what he had been 
doing. 

I think you ladies and gentlemen are entitled to know 
from his lips where lie was and what he was doing and 
hear his testimony. 

Of course, you are going to have to speculate to some 
extent, but you can rely on the truth, and he would not 
have any alcohol when he was on the stand. 

The man told the officer at the time of the accident he 
was making deliveries in T. B. Gilkerson corroborates that 
testimony that he was down there, and we have nothing to 
the contrary about where he was or what he was doing, 
and vou are entitled to know, if thev had anv evidence for 
them to show it, and thev had none, and that is whv thev 
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didn’t produce it. 

He was down on business, and if he stopped at a 

115 beer joint on the way back, he wasn’t deviating from 
his employment. 



Whatever your verdict is, I want to say from the bottom 
of my heart I thank you for being so kind and patient and 
listening to all this legal quarreling and bickering, and so 
forth. You have been kind and patient about everything 
that we have said, and whatever your verdict is, please 
believe me, I appreciate it. Thank you. 

• # • • 

116 Charge of the Court to the Jury 

The Court: Ladies and gentlemen of the jury, the tak¬ 
ing of testimony in this case has now been completed. The 
summations of counsel have been concluded, and the time 
has come for me to charge the jury, which simply means, 
the time has come for me to give you those principles of 
law which are to guide you and govern you in your delibera¬ 
tions in the determination of your verdict. 

Under our system of law, when a case is tried before a 
Judge and jury, each has a separate function and responsi¬ 
bility and neither may trespass npon the function and re¬ 
sponsibility of the other. 

It is the duty of the Judge to preside at the trial and 
pass upon questions of law as they arise during the trial, 
including questions of admissibility of evidence, and, 
finally, at this stage, to give you the law which is to guide 
you and govern you, whether you agree with that law as I 
give it or not. 

Now, the function and responsibility of the jury is to 
find the facts. It is their exclusive function and responsi¬ 
bility. In finding the facts in their jurisdiction, they are 
limited to the evidence and the inferences reasonably and 
logicallv deducible from the evidence. 

Now, the evidence in this case consists of the testimony 
of witnesses who have appeared before you and the 

117 documents which the Court has allowed to be re¬ 
ceived in evidence and which have been seen by you. 

You may not guess or speculate, and you may not con¬ 
jecture. 
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Now, in determining the facts, you are necessarily obliged 
to consider the credibility of the witnesses who appeared 
before you, that is to say, the amount of credit which you 
will give to the testimony of the witnesses who have ap¬ 
peared before you, and when you come to weigh and judge 
and evaluate their testimony and determine their credibil¬ 
ity, you have the right to take into consideration the con¬ 
duct, demeanor and manner of the witnesses as they tes¬ 
tified before vou. You mav take into consideration whether 
•> » 

the witnesses gave their testimony frankly and candidly or 
otherwise. You may take into consideration the memory 
or lack of memory of each of these witnesses as disclosed 
by his or her testimony. You may take into consideration 
any interest which the witness has in the outcome of the 
case, which may have colored or perverted his or her tes- 
timonv. You mav take into consideration whether anv wit- 

* * V 

ness exhibited bias or prejudice, and you may finally take 
into consideration all other factors which experienced and 
reasonable people take into consideration when they come 
to judge the difference between truth and untruth or truth 
and half truth. 

If you find that any witness has testified know- 
118 ingly, falsely as to any material fact, you may, if you 
so desire, disregard the entire testimony of that 
witness. 

Now, if I should happen to comment on the evidence as 
I go along, I do it solely for the purpose of assisting you 
in understanding the issues which are involved in this case, 
not for the purpose of influencing your judgment as to the 
facts, which, as I stated to you, is your exclusive preroga¬ 
tive and function. 

It is my exclusive prerogative and function to give you 
the law. 

Now, the summations of counsel are entitled to your care¬ 
ful consideration so far as you find them logical and rea¬ 
sonable, but you are to consider the fact that they are made 
by advocates of their respective sides, and neither what I 
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say nor what they say constitute evidence. As I stated to 
you before, the evidence on which you will decide the issues 
in this case was that which vou heard from the witness 
stand from the witnesses and the documents which have 
been received in evidence. 

Now, there have been a number of objections made by 
counsel on both sides. It is not only the right but the duty 
of counsel to object when they conscientiously believed tes¬ 
timony w*as inadmissible, and you are to draw no unfavor¬ 
able inference because of objections or because of rulings 
on objections made by me. 

119 You should not let sympathy or prejudice enter 
into your deliberations or enter into your verdict. 

Bear in mind that you are a fact-finding body, and it is 
your duty to determine the facts uninfluenced by passion 
or prejudice or any other emotion. 

Now, this is a suit brought by Marshall Gilkerson and 
his wife, Delorise Gilkerson, and by Roscoe Adkins, Jr. 
Marshall Gilkerson claims damage in the sum of $50,000, 
as does the plaintiff Roscoe Adkins, Jr., and Mrs. Gilker¬ 
son claims damage in the sum of $25,000. 

I am submitting this case to you in—I would not say an 
unusual manner, but a somewhat different manner. Very 
often a Court decides to send a case to the jury, as we 
call it, by asking that they find for the plaintiff or for the 
defendant and in a certain amount, if they find for the 
plaintiff. In this case I am sending it to you on five ques¬ 
tions, and these questions are these, and this is a request 
for a special verdict and consists of several questions, 
which will go with you to the jury room. You are to fill 
it out, each of you are to sign it, and return it when you 
have agreed on your verdict. 

The first issue that I will submit to you is this: Was 
James Bush rod guilty of any negligence which proximatelv 
caused the injuries for which the plaintiffs have brought 
suit ? 

120 I will say to you Mr. Connolly in this case has 
been frank, and he said he does think that there was 
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negligence on the part of Bushrod, hut neither he nor I can 
tell you how to answer the question. You must answer it 
in the way you think proper. You should answer that 
question yes or no. 

The second issue which I submit to you is this: Was 
James Bushrod on the business of the defendants at the 
time and place of the accident? 

As counsel for the plaintiff and as counsel for the de¬ 
fendant both stated to you, that is the crux of this entire 
case. 

Now, if you answer that question, yes, that he was on 
the business of the defendants, then you shall answer Ques¬ 
tions 3, 4, and 5, which have to do with damages. Of 
course, if you should answer that question, no, or if you 
answer question No. 1, no, you don’t have to go to verdicts 
3, 4, and 5, although I would request that you answer those 
questions in any event. 

No. 3 is: What amount, if any, will fairly and reason¬ 
ably compensate the plaintiff, Roscoe Adkins, Jr., for the 
injuries which he received in the accident? 

That is without regard to who is responsible for it. 
What was the extent of the injuries of Roscoe Adkins? 

Whether the defendant is liable or not liable, you 
121 should answer that question. 

No. 4: What amount, if any, will fairly and rea¬ 
sonably compensate the plaintiff, Marshall Gilkerson, for 
the injuries which he received in the accident? 

And the fifth, which I have to change a little: What 
amount, if any, will fairly and reasonably compensate the 
plaintiff, Delorise Gilkerson, for the damage which she 
sustained as a result of the accident. 

Mr. Cook: Yes. 

Mr. Connollv: Damages for loss of consortium. 

The Court: Damages for loss of services and consor¬ 
tium which she received as a result of the accident. 

I will give these to you, to your foreman, as you go out. 

There are certain general principles of law which I shall 
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give you. In tlie first place, the burden is upon the plain¬ 
tiffs in this case to prove their claims by a preponderance 
of the evidence. The words “preponderance of the evi¬ 
dence” mean that in order that you may find a verdict for 
the plaintiff, you must be reasonably satisfied that their 
allegations are true. This requirement does not mean that 
the plaintiffs must produce a greater number of witnesses 
than the defendants, but as I have just stated, merely that 
you must be reasonably satisfied of the truth of the 
allegations of the complaint. To state the same 

122 thought in a somewhat different way: Preponder¬ 
ance of the evidence means evidence of greater con¬ 
vincing force. 

The duty of the jury is to weigh the evidence carefully 
and to find a verdict for the party in whose favor the evi¬ 
dence preponderates. If the evidence is evenly balanced, 
and you don’t know which is right, then your verdict must 
be for the defendant. 

Now, the mere fact that an accident happens does not in 
and of itself create the basis for liability on the part of the 
defendants. The burden is upon the plaintiffs to show that 
by some act or omission of the defendant or his agent, the 
defendant has violated some duty which he owed to the 
plaintiffs and which caused the injury of which plaintiffs 
complain. In this case, of course, you must also find that 
the man who was driving the truck was the agent at that 
time of the defendant and engaged in carrying out his 
business. 

Now, in that connection, the defendant has asked me to 
give you what we call certain instructions, and I have 
granted those instructions. If you find that there is testi¬ 
mony which is uncontradicted and not inherently improb¬ 
able which goes to prove that James Bushrod at the time 
and place of the accident herein was not operating the de¬ 
fendants’ truck on the defendants’ business, then you 
must answer special verdict 2, no. In other words, 

123 if the testimony is uncontradicted and not inherently 
improbable which goes to show that Bushrod at the 
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time and place of tlie accident was not operating his truck 
on the defendants’ business, then your answer to special 
verdict No. 2 must be “No.” 

Now, I have been further asked to instruct you as fol¬ 
lows, and I do as so requested: There is a reasonable 
presumption that the driver of a vehicle is on the business 
of the owner of the vehicle. This presumption, however, 
is rebuttable, and the burden of rebutting it is on the de¬ 
fendants. If you find that the defendants have proven by 
a fair preponderance of all the evidence that James Bush- 
rod at the time and place of the accident was not on the 
business of the defendants, then you should answer special 
verdict No. 2 accordingly. 

A further instruction which I have modified and which I 
give you is as follows: If you find that James Bushrod 
made a delivery of merchandise for the defendants at T. B., 
Maryland, and then continued south on his own personal 
business, then you may conclude that at the time and place 
of the accident Bushrod was not on the business of the 
defendant. 

You are instructed that there is no obligation on the 
part of these defendants to pay money damages to 
124 these plaintiffs unless you conclude this accident 
was caused by the negligence of James Bushrod, and 
unless you further find that at the time and place of this 
accident James Bushrod was on the business of these 
defendants. 

127 Mr. Cook: I would like to request that the Court 
add that being on the business of the company should 
be construed to mean that he went there on business, and 
the fact that he deviated from the route, or combined his 
business trip with a personal trip, that he could still be 
on the company’s business. 

The Court: I don’t think I can instruct them that. 

• ••••••••• 
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Mr. Connolly: Another thing was: There were a couple 
of places in your charge where you said: If you find that 
Bushrod was the defendants’ agent, and also something 
about being engaged in carrying out defendants’ business, 
but a couple of times just the word “agent” was used. 

The jury doesn’t understand that. They might think 
that meant he was employed by the defendants. That is a 
play on words, just as Mr. Cook used to the jury. I think 
they should be told that at the time of the accident 

128 he had to be actually engaged in carrying on the de¬ 
fendants’ business. It wasn’t just a general week- 

to-w'eek or day-to-day relationship. 

The Court: I will do that. 

129 I thought I also made it clear to you, but perhaps 
I didn’t, that not only must you find that Bushrod 

was an employee of the K & K Sales Company, because he 
admittedly was, but you must find also he was engaged in 
carrying on his employer’s business at that time. I thought 
I made that clear. If I didn’t, I now do. 

132 Opinion of the Court in Ruling on Motion 

for Judgment 

The Court: I felt this case was very fairly tried. You 
have to consider first that you have a presumption in this 
case that this man was an agent of the defendant, with his 
employer’s car. There is the testimony of Mr. Kas that 
he had been given certain instructions, but as against that, 
it was very significant that this man had a customer at 
T. B. When you say at T. B., that, of course, does not 
mean in that little town with three or four houses and the 
post office around there. 

In addition to that, as Mr. Cook urged, I thought very 
well, that here is a suit coming up and the man throws 
away his best evidence as to where and when that delivery 
was made on that Monday. 











I think Mr. Kas did make a good witness, but X also 
think the jury may have believed that he allowed his people 
to work after sundown on Friday. It is conceivable that 
with a small order that he wasn’t going to run down Mon¬ 
day to make a delivery at T. B. 

I felt that the declarations made bv Bushrod were ad- 
missible as part of the res gestae. I feel that you cannot 
separate the wheat from the chaff in such a statement. 

I felt, further, it had been brought out by you in the 
first instance, even if it wasn’t part of the res gestae, 
133 but I do think it was part of the res gestae, and I 
think if I had been on the jury, I would have re¬ 
turned a verdict for the plaintiffs. 

There were so many facts that were left unexplained so 
that you cannot say this was a case of uncontradicted tes¬ 
timony on the part of the defendants. 
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QUESTIONS PRESENTED. 

In the Opinion of the Appellees the Questions Are: 

1. If at the time of an accident the evidence showed that 
a driver deviated from his route or mixed his own busi¬ 
ness with that of his employer, were the plaintiffs entitled 
to go to the jury on the question of the driver’s agency in 
a suit against his employers? 

2. If defendants failed to produce their best evidence to 
rebut presumption of agency, including testimony of the 
driver, may jury draw such inferences as it thinks proper? 
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Sales Company, Appellants 


v. 

Marshall Gilkerson and Roscoe Adkins, Jr., Appellees. 
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BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

Appellants statement of the case omits certain vital 
facts, and their own interpretation is placed on such other 
evidence, that a Counter-statement is believed necessary. 

On October 7, 1950, at about 11:30 p. m., (J. A. 19) an 
automobile, operated by the appellee, Gilkerson, was pro- 
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ceeding south in Southern Maryland, from Washington to 
Waldorf. At the traffic light at T. B. he stopped for a red 
light, and when it turned green he proceeded south on Route 
301, and had just shifted into high gear (J. A. 18), and 
had gone about a city block, (J. A. 12) when a panel truck, 
owned by the defendants (J. A. 13) and operated by their 
employee Bushrod, collided with Gilkerson’s car. The 
negligence of Bushrod is admitted (J. A. 4S), as was the 
ownership of the truck by the appellants (J. A. 4, 28). 

A few moments after the accident, a Maryland State 
Trooper, James D. Suthard, arrived. Gilkerson testified 
he heard the conversation between Officer Suthard and the 
driver Bushrod. When asked to tell what happened there, 
Counsel for Defendants objected, saying: “I don’t know 
what he is going to say in response to that. In other words, 
he has to have some foundation for agency before he can 
get into the question of any admissions (J. A. 14). Later 
he testified that the Police Officer asked him what he was 
doing down there. Again Counsel objected, saying: “There 
is nothing to show agency on which to predicate that ad¬ 
mission.” (J. A. 15) Officer Suthard w T as asked if he 
talked to the driver Bushrod, and what was the subject of 
that conversation. Again Counsel objected and the objec¬ 
tion was sustained (J. A. 20). The Court then asked if 
Counsel for Defendants would introduce Bushrod in the 
case to which he replied. “I don’t know, if the Court 
please.” (J. A. 20) The Court then said in the presence 
of the jury: “In other words, I would rule that if Bushrod 
testifies he was out on his own business, then I would per¬ 
mit him to be contradicted by the testimony of this witness. 
That is the reason I asked if you were going to call 
Bushrod.” 

Mr. Connolly: “I hadn’t planned to. It may be neces¬ 
sary in my case but I hadn’t planned to, Your Honor. I 
don’t have any subpoena out for him.” (J. A. 21). The 
Court then made the same ruling (J. A. 21). The Police 
Officer then testified that Bushrod had been drinking: “I 
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would not say that he had enough to be charged with oper¬ 
ating under the influence or being drunk. He had the smell 
of some alcoholic beverage about his person, and which 
would indicate that he had been drinking.” (J. A. 22) 

Under cross examination, the Police Officer testified that 
this traffic light and the junction mark what is known as 
T. B. (J. A. 23) Counsel for Defendants then asked the 
Police Officer: “Did you ask Bushrod where he had been? 
Where did he tell you he had been? A. He had been down 
in Southern Maryland—I don’t recall the name of the place 
at this time—he had been down there visiting someone, 
some of his relations.” (J. A. 25). The Court then ruled 
that plaintiffs could ask him any questions about the con¬ 
versation he had with the driver. Thereupon, on redirect 
examination, the police officer was asked if Bushrod told 
him his reason for coming dow r n into Southern Maryland, 
and he answered “Yes, sir. He had made a delivery some¬ 
where in T. B. and ... he had made a delivery for the 
company in T. B.” (J. A. 25). 

Mr. Kas, the only witness for defendant, testified that he 
did not give Bushrod permission to drive the truck for his 
personal use on Saturday, October 7th (J. A. 31), and that 
he had generally refused Bushrod permission to take the 
truck down to Southern Maryland where his step father 
lived (J. A. 31). He did testify, however, that it was cus¬ 
tomary for Bushrod to take the truck home on Friday eve¬ 
nings and return with it on Monday morning (J. A. 28, 30). 
Mr. Kas was an Orthodox Hebrew and did not keep his 
store open on Saturday (J. A. 28), however, there was no 
objection to Bushrod making a delivery on Saturday (J. A. 
34, 35). 

Mr. Kas testified from a book, which was not offered in 
evidence (J. A. 29), that he listed therein entries of deliv¬ 
eries to be made to customers (J. A. 29, 32, 35), that the 
day prior to the accident, Friday, October 6th, he had many 
deliveries within the District, which he enumerated, and 
none for T. B. (J. A. 30). However, on October 1st, the 
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Monday of the same week of the accident, he had an entry 
of a delivery due to be made to a Mr. Dyson in T. B. (J. A. 
30). There was no record in this book of when that de¬ 
livery was actually made. It was his custom to prepare 
invoices in duplicate for every delivery. These were given 
to the driver—one to be left with the customer and the 
other to be returned to the store, showing receipt by the 
customer (J. A. 33). When Mr. Kas sold the business on 
May 15, 1951, while this case was awaiting trial, he de¬ 
stroyed all these invoices (J. A. 33), although he kept his 
other books. 

Mr. Kas further testified that Bushrod had been em¬ 
ployed by the defendants for five years (J. A. 32) and 
apparently until the time they sold the business. The de¬ 
fendants were in the notion business, selling to grocery 
stores, variety stores and smaller five and ten-cent stores 
(J. A. 26). 

There was no testimony that Bushrod had been fired or 
even reprimanded for allegedly taking the truck on a per¬ 
sonal errand. There was no testimony by Mr. Kas or any¬ 
one else, that would show the location of Mr. Dyson’s store 
in T. B., nor was there any evidence whatever of where 
Bushrod’s relatives lived in relation to the scene of the 
accident or the location of Mr. Dyson’s store where he 
made the delivery in T. B. 

In arguing to the jury, Counsel for Plaintiffs called 
attention to the fact that there was no testimony from the 
defendants to show where Bushrod went after making the 
delivery in T. B.; that Mr. Bushrod could have been put on 
the stand to testify that he was there on his own business 
with no relation to company business, if that had been the 
fact. Counsel for Defendants strenuously objected, and 
the Court stated, in the presence of the jury, that either 
party could have put him on the stand, that Counsel for 
Plaintiffs could argue one way, and Counsel for Defend¬ 
ants could argue the other and added: “The jury is going 
to make up its mind about the inference to be drawn.” (J. A. 
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45) . JBushrod was present in Court, available to both, and 
Counsel for Defendants had talked to him in the hall (J. A. 

46) . After another objection by Counsel for Defendants, 
the Court said: “You both had him available. It is an 
inference the jury can draw” (J. A. 46), and again the 
Court said, after objection by Counsel for Defendants: 
“The jury is going to be able to separate the wheat from 
the chaff.” (J. A. 46). Counsel for Defendants argued to 
the jury stating that he did not put Bushrod on the stand 
because “Bushrod was a drunken driver” (J. A. 48). That 
he was like a thief in the night who stole an automobile, 
got drunk and caused the accident, that he could not ask 
the jury to believe the testimony of a “drunken, negligent 
driver” (J. A. 50), or one who had been caught “in a 
drunken condition.” (J. A. 51). 

Defendants requested five Instructions, all of which were 
granted with the exception of changing in Instruction 3, 
the word “must” to “may”. The use of the word “must” 
would have been to direct the jury to return a verdict for 
the Defendants (J. A. 61, 62). The Court denied the only 
Instruction requested by the Plaintiffs, “that being on 
the business of the company should be construed to mean 
that he went there on business, and the fact that he devi¬ 
ated from the route, or combined his business trip with a 
personal trip, that he could still be on the company’s busi¬ 
ness” (J. A. 62). 

The Court in its charge to the jury cautioned them not 
to guess or speculate, and not conjecture, nor to let 
sympathy or prejudice enter into their deliberations or 
their verdict (J. A. 59). The Court further cautioned the 
jury that summations of counsel were entitled to careful 
consideration so far as they find them logical and reason¬ 
able, “but vou are to consider the fact that thev are made 
by advocates of their respective sides, and neither what I 
say nor what they say constitute evidence.” (J. A. 58, 59). 

No objection was made to the charge except that the 
Court emphasized, at defendants request, that Bushrod 
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must not have only been an employee of the defendants, but 
must have been on the business of the company at the time 
of the accident. (J. A. 63). The jury returned a verdict 
for plaintiffs, and defendants appealed. 

SUMMARY OF ARGUMENT. 

1. There is a reasonable presumption that the driver was 
acting within the scope of his employment and upon the 
business of the owner. This presumption must be over¬ 
come by positive testimony. The evidence showed that the 
driver went into Southern Maryland to a place called T. B. 
to make a delivery for defendants, and then went to see 
his relatives. This presented a question of fact as to 
whether or not he was on the company’s business at the 
time of the accident. That was properly submitted to the 
jury. 

2. It was the duty of the defendant to present to the jury 
its best evidence to overcome the presumption that the 
driver was on defendants business. The jury, under careful 
instruction from the Court, could draw such inferences as 
they thought proper from the failure of defendants to pro¬ 
duce evidence, including the testimony of the driver. 

3. The Court properly instructed the jury. 

ARGUMENT. 

I. 

Evidence of Agency. 

Appellants entire argument, herein, is based on an incor¬ 
rect statement of the evidence. They state (Pg. 10) that 
“Bushrod said he had made a delivery in T. B. and had 
then gone down into Southern Maryland to visit his rela¬ 
tives.” The facts are that he went down into Southern 
Maryland to make a deliverv “somewhere in T. B.” (J. A. 
25). 
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It is conceded at tlie outset, since the accident occurred 
at T. B., Maryland, that the defendants liability is to be 
determined in accordance with the law of Maryland. Like¬ 
wise it is conceded, as stated by appellants, that an em¬ 
ployer, under the law of Maryland, is not liable for the 
negligence of his employee, unless the employee, at the time 
of an accident, was acting within the scope of his employ¬ 
ment or was serving the business of his employer. 

Appellants, herein, admit the ownership of the truck by 
the defendants, and that Bushrod, its driver, was their 
employee at that time. This raises the presumption that 
Bushrod, at the time of the accident, was acting within the 
scope of his employment and on the business of the de¬ 
fendants. “This was presumptive evidence, and, as has 
frequently been ruled, was quite sufficient to carry the case 
to the jury.” Callas v. Independent Taxi Owners Assn., 
62 App. D* C. 212, 66 F. 2d 192. 

Appellants admit this presumption of agency, but state 
that this is a rebuttable one. Appellants cite numerous 
cases to sustain their statement that “whenever there is 
uncontradicted testimony” to the contrary, the presump¬ 
tion falls out of the case. 

If, as appellants attempt to argue, there was in the in¬ 
stant case “uncontradicted testimony” that the driver of 
defendants’ truck was not at T. B., Maryland, on defend¬ 
ants’ business, then there would be some merit to Counsel’s 
argument, but such is not the case. 

The evidence showed that Bushrod made a delivery in 
Southern Maryland for defendants, to a Mr. Dyson at T. B., 
and then went to see his relations. The accident happened 
one city block south of the traffic light at T. B. (J. A. 12). 
How then can it be contended in the light of these facts, 
that there was uncontradicted proof that Bushrod was at 
the scene of the accident on business entirely his own and 
not in any way connected with that of his master. The 
cases, therefore, cited by appellants are not in point. 

The case of Fletcher v. Meredith, 14S Md. 5SD, 129 Atl. 
795, from which appellants quote at length, is not at all 
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analogous. There, the driver requested permission to 
borrow a truck to attend a funeral. His employer told him 
to deliver a load of lumber to Mason’s Beach and after he 
had made the delivery, he could have the truck for his per¬ 
sonal use. He completed his master’s business and then 
went on his personal mission. In returning to his em¬ 
ployer's garage upon completion of his personal errand, 
the accident occurred. The Court merely held in that case, 
that having terminated his master’s business upon making 
the delivery, and being on a return trip from a personal 
journey with the permission of the owner, could not be 
held to be a resumption of his employment. 

Xor is the case of Phipps v. Milligan, 174 Md. 438, 199 
Atl. 49S, upon which appellants also strongly rely, in any 
wise in point. In that case, one Miller borrowed Phipps car, 
for whose company he worked, on a commission basis, to 
take a friend to Baltimore. After leaving his friend at 
the train station in Baltimore, he visited night spots until 
early in the morning and upon his return trip to Annapolis 
the accident happened. In that case, the evidence was un¬ 
contradicted and conclusive that Miller was not the agent 
of Phipps or on the business of Phipps at the time of the 
accident. 

In Butts v. Smith, 148 Md. 340, 129 Atl. 352, the driver 
had been on a party drinking all night. The only evidence 
of being on business of his employer, were a few cases of 
tomatoes on the truck and that he was in working clothes. 
The presumption was overcome by positive testimony that 
his presence at the scene of the accident had no relation 
whatever to his master’s business. 

These were early Maryland cases. The other Maryland 
cases cited by appellants have been distinguished in the 
most recent decision on this question by the Maryland 
Court of Appeals. The case of Fowser Fast Freight v. 
Simmant (Md. 1951), 78 Atl. 2d. 178, is closely analogous 
to the facts in the instant case and are decisive in so far 
as the law of Maryland is concerned. In that case, the 
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driver was instructed not to unhook the tractor from the 
trailer nor to use it for any purpose other than for the 
business of the firm nor to use it for personal use at any 
time and he must use specific routes mapped out. He could 
eat at any time, any place on his regular route between 
starting point and destination. On the day of the accident, 
the driver drove from Salem, New Jersey, direct to Calvert 
Distillery in Baltimore. After delivery, he found he had 
a two or three hour wait for unloading before starting the 
return trip. He had had no lunch. He unhooked the trailer 
and traveled south in the opposite direction from the route 
between starting point and destination, and on the road 
to Washington bound for Clay’s Diner, 2.7 miles away, the 
accident happened. The driver knew there were several 
eating places in the vicinity of the distillery, but he wanted 
to eat at Clay’s Diner. There the Court, after saying that 
there is a presumption that the driver is the agent or ser¬ 
vant of the owner and that this presumption was rebut¬ 
table, stated: 

“However, the evidence necessary to destroy that 
presumption as a matter of law must be conclusive. 
Otherwise it becomes a question for the jury.” 

“ * * * If the facts and any legitimate inferences 
therefrom show a mere deviation in Mattson’s (driver) 
interest, liability may attach and the question as to 
whether Mattson was acting in the scope of his em¬ 
ployment is one for the jury.” 

The facts in the above case show a far greater deviation 
than the evidence disclosed in the instant case. It must be 
emphasized, that the burden was on the defendants to show 
by positive testimony that Bushrod was on his own per¬ 
sonal business at the time of the accident to overcome the 
presumption that he was acting within the scope of his 
employment. 

The Fowser Fast Freight case, supra, cited with ap¬ 
proval McDowell Pyle Co. v. Magazine Service, Inc., 164 
Md. 170, 164 Atl. 148. There the driver was on his way 
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back from making deliveries and deviated about thirty 
city blocks from bis direct route to eat lunch at home. 
After leaving home and on the way back to his master’s 
place of business, the accident happened. There the Court 
held that this was no more than a deviation of route and 
that it was a question for the Jury as to whether or not 
he was engaged in his employer’s business at the time, 
saving: 

“Taking all the facts, accomplished and in contem¬ 
plation, into consideration, there does not appear to 
have been any time after the driver left appellant’s 
place of business that he was not engaged in his em¬ 
ployer’s business, even though, on the return trip, he 
mixed his own with it.” 

The Court also cited with approval, Great Atlantic & 
Pacific Tea Co. v. Noppenbergcr , 171 Md. 378, 189 Atl. 434. 
There the manager of the meat department, in one of the 
defendant’s stores, was ordered not to use his personal car 
on company business. In spite of this, he ordered one of 
his employees, who had no driver’s license, to take meat in 
his car to another store. On this trip, the accident hap¬ 
pened. It was held that there was sufficient evidence that 
he was acting in the course of his employment. The Court 
said: (p. 391) 

“And an act may be within the scope of the employ¬ 
ment, even though forbidden, or done in a forbidden 
manner.” (Citing cases.) “An act, although forbidden, 
or done in a forbidden manner, may be wdthin the scope 
of the employment.” Citing Philadelphia & R.R. Co. 
v. Derbg, 14 How. 468, 55 U.S. 468, 14 L. Ed. 502. 

Also cited with approval, by the Maryland Court of 
Appeals, was Scott v. James Gibbons Co. (Md. 1949) 64 Atl. 
2d. 117. There, driver was directed to make a trip from 
Warsaw, Va., to Relay, Md., return. At Relay, repairs 
were needed which could not be made until the next day. 
Despite refused permission, the tractor was taken to Elk- 
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ridge, where the driver could sleep for the night, when the 
accident happened. The Court held that the driver was 
engaged on a matter incident to the company’s business, 
and acting in the scope of his employment. Concluding, 
the Court held in the Fowser case, supra , that “Mattson 
was not on a mission entirely his own.” * * * “The jury 
here could have found that Mattson mixed his owm busi¬ 
ness with that of his employer.” “The jury here could 
have found that this was a mere violation of instructions, 
which did not take it out of the scope of his employment.” 
* • # <<H ere> there were sufficient facts for the jury to find 
a mere deviation in Mattson’s interest and in the interest 
of the employer.” * * * “We cannot say as a matter of 
law that the facts here show conclusively that this driver 
was acting outside the scope of his employment at the time 
of the accident.” (Emphasis supplied) 

If, as the facts disclose in the Fowser Fast Freight case, 
supra, and the cases therein cited with approval, a driver 
may deviate 2.7 miles in the opposite direction from his 
established route or go 30 city blocks out of his way on his 
return to his employer’s place of business merely to eat 
lunch at his favorite place or at home or go to another city 
to sleep, all in violation of specific instructions, and still 
he held to be engaged in his employer’s business, how can it 
be said in the instant case, that the evidence is so uncontra¬ 
dicted and conclusive that Bushrod was not acting within 
the scope of his employment, that the Court must decide 
it as a matter of law. 

Here Bushrod, on the Monday preceding the accident, 
had a delivery to be made in Southern Maryland. His em¬ 
ployer was engaged in the business of selling notions, 
which in the ordinary sense means shoe strings, cotton 
thread and such small items to small variety and ten-cent 
stores. It is not unreasonable to assume that Bushrod, 
having been given a small order, of say, shoe strings, to 
deliver in Southern Maryland to Mr. Dyson at T. B., would 
not make a special trip into Southern Maryland for this 
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one delivery. Rather is it reasonable to say that he kept 
this package on his truck for the remainder of the week, 
either because he was too busy with local deliveries or, 
and what is more logical, that Bushrod felt he could make 
this delivery at T. B. on Saturday, and then visit his re¬ 
lations, who lived in the vicinity. And, it must be empha¬ 
sized here, that the evidence did not show a deviation, by 
Bushrod, of 2.7 miles or 30 city blocks, or as Counsel for 
Appellants would like to argue, much further down in 
Southern Maryland. It shows that at most, Bushrod was 
one city block south of the traffic light at T. B., and prob¬ 
ably still within the confines of what is commonly known 
as T. B. 

Appellants state, and it is conceded, that the District of 
Columbia rule is the same as that prevailing in Maryland. 
Appellants then proceed to quote, at length, from Rosen¬ 
berg v. Murray , 73 App. D.C. 67,116 F. 2d 552, as authority 
for their position that the presumption of agency, at the 
time of the accident, may be rebutted by uncontradicted 
proof. In that case, the Court held that the effect of this 
presumption was simply to shift the burden of proof and 
to impose on the defendant owner, the affirmative duty in 
proving that the car was not, at the time of the accident, 
operated with his express or implied consent. There, the 
owner testified positively and unequivocably, that the 
driver had taken the car without his knowledge, authority 
or consent. This statement was uncontradicted “nor was 
his testimony contradicted in any respect material to this 
case by any other witness.” Certainly, it cannot be said, 
that such is the case here. Furthermore, in that case, Mr. 
Justice Rutledge expresses in a strong dissent, that even 
uncontradicted testimony, wiien made by interested wit¬ 
nesses, such as defendant, is not conclusive, and the matter 
should be submitted to the Jury. 

In TIiscox v. Jackson , 75 U.S. App. D.C. 293, 127 F. 2d. 
160, cited by appellants, the Court stated: (p. 161) 

“Under this Act, with proof that a defendant owmed 
the automobile involved and with no evidence on behalf 
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of the defendant, a plaintiff who has otherwise estab¬ 
lished liability is entitled to a directed verdict. In¬ 
stead, in this case, there has been a directed verdict for 
defendant. To pass from a directed verdict for plain¬ 
tiff, through the area of jury questions, to a directed 
verdict for defendant, requires very strong, com¬ 
pelling evidence on behalf of defendant. It requires 
evidence which destroys all inferences and presump¬ 
tions supporting plaintiff and which raises no doubts 
against defendant. Here, we believe that defendant’s 
case is not so strong and plaintiff’s so weak as to make 
a directed verdict for defendant proper.” 

The Court then held that a directed verdict for 
defendant was improper and reversed. In the instant 
case, it can hardly be said that the evidence destroys all 
inferences and presumptions supporting plaintiffs and 
raises no doubts against defendants. 

In Marchetti v. Olyowski , 86 U. S. App. D.C. 215, 181 F. 
2d. 285, also relied upon by the appellants, the presumption 
of the agency of a cab driver was overcome by positive un¬ 
contradicted testimony that the driver, Nolan, recently 
bought the cab from Marchetti without notice or knowledge 
of the defendant company. 

The case of Harlem Taxi Cab Co. v. Nemesh (D.C. Cir.) 
191 F. 2d. 459, reversed the lower Court, where it had been 
held that the presumption of agency arising out of the 
name and emblem on the cab was conclusive and that the 
company was astopped to deny it. This Court held that in 
that case, the presumption could have been overcome by 
positive evidence. 

It is freely admitted that the presumption of agency 
could have been overcome by the defendants, in the instant 
case, by positive , uncontradicted testimony. The defendants 
had not established by uncontradicted testimony, that Bush- 
rod was not on business of defendants at the time of the 
accident. On the contrary, all of the evidence, together 
with such reasonable inferences, which may be drawn there¬ 
from, shows Bushrod, an employee of the defendants, 
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making a delivery in Southern Maryland at T. B., in the 
defendants’ truck in the immediate vicinity of the scene 
of the accident. The fact that after making the delivery 
he visited relations, who may have lived in the immediate 
vicinity, was not sufficient positve, uncontradicted testi 
monv to overcome the presumption that at the time and 
place of the accident he was on business of the defendants 
and acting within the scope of his employment. 

The case of Schweinhaut v. Flaherty, 60 App. D.C. 151, 
49 F. 2d. 533, ably sets out what is believed to be the law in 
this jurisdiction. In that case, the defendant was the 
operator of taxicabs at the Wardman Park and Chastleton 
Hotels. A taxicab driver, employee of defendant, after 
eating supper with a female friend, in violation of his em¬ 
ployer’s rules, drove her to her home without charge, which 
was several blocks out of his regular course to his stand 
to which he was required to return after any trip. On this 
excursion the accident happened. This Court said that: 
(p. 534) 

“And so here we are asked to hold in effect that 
defendant cannot be held liable because the driver of 
his cab was at the time of the injury to plaintiff using 
the same in violation of the master’s rule, and this too, 
notwithstanding, it is not contested he was then in the 
master’s employ and rightfully in possession of the 
cab. This we think is not and should not be the law.” 

In the instant case, the most that appellants can contend 
is that Bushrod, the driver, after making a delivery in 
Southern Maryland to Mr. Dyson at T. B., used defendants’ 
truck to pay a visit to his relations, in violation of 
defendant’s instructions. When it is borne in mind that 
Bushrod was permitted to take this truck home on Fridays 
and keep it until returning to work on Monday morning 
(J.A. 28), the following language of this Court is signi¬ 
ficant: (p. 535) 

“In these circumstances, it seems to us the duty of 
the courts to indulge no subtle reasoning in extending 
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the doctrine of nonliability to the owner of such an in¬ 
strumentality who, in his search of gain and profit, 
places one of these in irresponsible hands, but rather 
to require of him such supervision of his servant as 
will avoid disobedience to and disregard of his rules, 
or, failing so to do, when injury occurs to a stranger, 
to shoulder the responsibility.” 

From the above, it is believed to be unquestionably the 
law, both in this district and in Maryland, that an em¬ 
ployee, while engaging in the business of his employer, may 
deviate from his route or intermingle his personal business 
with that of his master’s and still be acting within the 
scope of his employment. That is true not only in these 
jurisdictions, but seems to be the established law in the 
other Circuits, as disclosed by many recent decisions. 

Thus, in U. S. v. Wibye, 191 F. 2d. 181 (9th Cir.), a 
government employee was directed to go from one point 
to another in California. There were two routes he could 
have taken. He chose to take the one which would take 
an hour and a half longer so as to be able to dine with his 
mother. The defendant contended that he was, in effect, 
on a “frolic of his owm”, and not driving the car for a 
government purpose. But the Court held that (p. 183) 
quoting from Ryan v. Farrell, 208 Cal. 200, 280 (pp. 945- 
946): 

“ ‘where the servant is combining his own business 
with that of his master, or attending to both at sub¬ 
stantially the same time, no nice inquiry will be made 
as to which business the servant was actually engaged 
in when a third person was injured; but the master 
will he held responsible, unless it clearly appears that 
the servant could not have been directly or indirectly 
serving his master.’ ” 

In a recent case in the Tenth Circuit decided Dec. 31, 1951, 
Wilburn v. McRee et cd., 193 F. 2d. 425 (10th Cir.), it was 
held that it could not be said, as a matter of law r , that the 
employee abandoned his employer’s business because he 
chose an alternate, although longer route, in returning 
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his employer’s automobile merely because one of the 
motives prompting this decision was seeing new country 
and stopping to visit a friend en route. The Court said 
that under all the evidence there was a question for the 
jury, and it was warranted thereunder in concluding that 
these incidents were minor considerations and that he was 
at all times engaged in his employer’s business. 

The presumption that Bushrod, the employee of de¬ 
fendants, was engaged on his master’s business, was not 
rebutted by such positive, uncontradicted testimony as to 
require the Court to take it from the jury. Bushrod had 
the truck with his master’s permission. He had a delivery 
to be made in Southern Maryland at T. B. for defendants. 
The accident happened within one city block of the traffic 
light at T. B. The fact that after making the delivery he 
visited relations, who may have lived in the immediate 
vicinity or on the direct route from the point of delivery 
to the scene of the accident, presented a question of fact 
as to whether or not, at the time, he was on defendants 
business. This question of fact was properly submitted to 
the jury. 

n. 

Inferences Properly Drawn by the Jury. 

Appellants here, discuss “what effect, if any, attaches to 
the absence of Bushrod as a witness.” 

Appellants cite numerous cases in support of their state¬ 
ment that no unfavorable inferences can be drawn from the 
failure to call, as a witness, a person equally available to 
both parties. However, in all of the cases cited, the Court 
was requested to either make a specific finding, or give a 
requested instruction to the jury that an unfavorable in¬ 
ference must be drawn from the failure to produce a wit¬ 
ness. In this case, the Court was not requested to instruct 
the jury to draw any inference of any kind from the failure 
of Bushrod, the driver of the truck at the time of the 
accident, to take the stand as a witness. Appellants assume, 
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that the jury of its own volition, drew certain inferences, 
unfavorable to defendants, from the fact that Bushrod 
did not take the stand. If the jury drew any inferences 
favorable or unfavorable to either side, they were only 
such inferences as were reasonable and proper from the 
testimony produced on either side after careful instructions 
by the Court (J.A. 57, 58, 59). 

Unquestionably, the jury was required to draw certain 
inferences from what evidence had ben produced. Bushrod 
was given a delivery on Monday of the week preceding the 
accident, to be made in T. B. There was no evidence as to 
when that delivery was actually made. Is it not reasonable 
for the jury to infer that Bushrod kept a small package, 
of say shoe strings, on his truck from Monday until Satur¬ 
day because of his numerous deliveries in the District, 
and not wishing to make a special trip into Southern Mary¬ 
land for one small delivery? Could not the jury reasonably 
infer that it was more logical that Bushrod kept the small 
package until Saturday, when he could make this delivery 
in T. B., and then visit his relations in the vicinity? Bush¬ 
rod stated to the police officer, in the presence of Gilkerson, 
that he was in T. B., where the accident happened, making 
a delivery, and then went to see his relations. The burden 
was on defendants to shew, by the best evidence obtainable, 
that he was not there on company business, in order to 
overcome the presumption of agency. Defendants 
strenuously objected to any statement by Bushrod as to 
why he was in T. B. at the time of the accident, not because 
it was not part of the res gestae, but because they were 
fearful that Bushrod would make some admission of agency 
that would bind the defendants (J.A. 14). Bushrod, im¬ 
mediately following the accident, undoubtedly made a re¬ 
port to defendants, his employers, of the true facts and 
circumstances of the accident. Mr. Kas gave no testimony 
as to what these reports would show. Bushrod remained 
in the employ of the defendants until they sold their 
business. Defendants knew what the true facts were 
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shortly after the accident happened. If these facts were 
favorable, they would have undoubtedly produced testi¬ 
mony in support of such facts. Defendants indicated, in 
the presence of the jury, that they did not intend to call 
Bushrod as a witness. It was after the close of this day’s 
proceedings, that plaintiffs subpoenaed Bushrod to be 
present in court the following morning, solely for the pur¬ 
pose of preventing defendants from arguing to the jury, 
that Bushrod was no longer in their employ, and not avail¬ 
able as a witness. It is not known that they did, but it 
certainly would be reasonable from this fact, for the jury to 
infer that if Bushrod had been produced as a witness for 
defendants, his testimony would have been unfavorable. 

As was stated in Chesapeake Beach R. Co. v. Brez, 39 
App. D. C. 58, which has been cited by appellants: 

“It was the province of the jury to reconcile any con¬ 
flict in the evidence, and to draw the proper conclusion 
from all the facts and circumstances.” (p. 71) 

And again in the same case, the Court said: 

“Strange to say they did not produce the gripman 
(operator of car), who was in a better position than 
any pasesnger on the cars to see what caused the in¬ 
jury, although they had him in attendance upon the 
Court.” 

“Producing weaker evidence when stronger might 
have been produced lays the defendants open to the 
presumption or suspicion that the stronger evidence 
would have been to their prejudice.” 

The fact that defendants could have produced other 
stronger evidence, no doubt had its effect upon the jury. 
Mr. Kas, the only witness for defendants, could have testi¬ 
fied as to the exact location of Mr. Dyson’s store in the 
vicinity of T. B. Defendants could have produced testi¬ 
mony as to exactly where Bushrod’s relations lived, either 
through Bushrod or otherwise. Appellants assume in their 
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argument that Bushrod made the delivery at T. B., and then 
went oil further down into Southern Maryland to Waldorf, 
La Plata or Leonardtown and had the accident on the re¬ 
turn trip. The jury had the right to know exactly where 
Bushrod went and certainly, if such were the case, 
defendants would have produced testimony to show it, and 
the natural inference, of course, is that it is not the fact. 

In Ellerm-an v. Skelly Oil Co., 227 Minn. 65, 34 N.W. 2d. 
251, from which appellants quote at length, the defendant’s 
employee was fired four years before the trial. According 
to plaintiff’s testimony, he was essential to establishment 
of plaintiff’s case. It was held that Court should have 
cautioned the jury as to the proper inferences to he drawn. 

In the present case, the Court told the jury that Bush- 
rod was available to both sides, and it could draw such 
inferences as it deemed proper (J.A. 46, 58, 59). 

In Stocker v. Boston dc Maine B. Co., 84 N. H. 377, 151 
Atl. 457, from which appellants also quote the Court said: 

“The extent of a party’s right to invoke his 
opponent’s failure to call an available witness, when 
such right exists, is to impair the value of the latter’s 
proofs, and to give greater credence to the positive 
evidence of the former, upon any issue upon which it 
is shown that such witness might have knowledge.” 
(p. 458) 

Again, (p. 459), 

“The only inference, if any, that could have been 
drawn was that the testimony of the witnesses, if called, 
would not have been favorable to the defendant. This 
was the purport of the argument as made and allowed.” 

Judgment affirmed. 

An early decision of this Court, which had been consist¬ 
ently followed in principle stated: (p. 361) 

“* * # * It must appear either that the witness knew 
something about the case, or was so positioned with 
respect to the thing in controversy as to be able to give 
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testimony that would aid in developing the truth con¬ 
cerning it.” (Emphasis supplied). Rappaport v. 
Capital Traction Co., 4S App. D. C. 359. See also 
Alexander v. Blackman, 26 App. D. C. 541, and My- 
tinger v. Castleberry <& Ewing, 87 F. Supp. 650 (3J. 
Court). 

Appellants herein argue, as they did in summation in 
the lower court, that the only reason they did not put Bush- 
rod on the stand was because he was a “drunken negligent 
driver” (J.A. 50), and they could not vouch for his 
credibility. There is absolutely no basis in fact for asking 
the jury to draw an inference that Bushrod was an habitual 
drunkard and unworthy of belief. Officer Southard testi¬ 
fied that he smelled alcohol about Bushrod’s person, but, 
“I would not say that he had enough to be charged with 
operating under the influence or being drunk” (J. A. 22). 
Bushrod had been employed by the defendants for five 
years prior to the accident (J.A. 32). There is no evidence 
that he was fired or even reprimanded after this accident. 
He apparently remained in their employ until they went 
out of business. He was evidently reliable then. It seems 
strange now to have appellants contending that he is un¬ 
worthy of belief. Besides, it is the province of the jury 
to determine the credibility of witnesses. 

It was not only absence of Bushrod’s testimony, but the 
failure of defendants to produce other vital evidence that 
should have compelled adverse inferences. Defendants 
could have proven when the delivery, scheduled to be made 
on Monday, October 1, was actually delivered. Defendants 
issued invoices in duplicate covering each order, one for the 
customer, the other to be returned to defendants store with 
customer’s receipt thereon (J.A. 33). These invoices were 
destroyed by defendants on May 15, 1951, when they sold 
their business (J.A. 31). This was while this case was 
awaiting trial. How could a jury or anyone else do other¬ 
wise than reasonably infer that this written evidence, the 
best evidence of the delivery at T. B., a vital element in 
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this case, contained information unfavorable to defendants? 

What is believed to be the latest expression of this Court 
on questions strikingly similiar to those presented here, 
is found in I Vashington Gas Light Co. v. Biancaniello f 
(CADC) 1S3 F. 2d. 982. There, an explosion due to a faulty 
gas meter, caused death and injuries to appellees. After 
the explosion, the meter was removed and replaced by a 
new one. The old one was sold to a junk dealer because, it 
was said, it was scarred by fire. This Court said: (p. 985) 

“Likewise, that the cause of the leak may have been 
appellant’s negligence in either supplying faulty equip¬ 
ment or in negligently installing it are inferences that 
the jury was entitled to draw in view of the fact that 
the appellant failed to produce the meter at trial in face 
of evidence to the. effect that it was the meter which was 
leaking. Certainly it would have been more reasonable 
for the appellant to have preserved this pieec of evi¬ 
dence in view of the possibility of litigation arising out 
of the explosion than to have disposed of it; and the 
fact that it did dispose of it under the circumstances 
permits the inference that had it been introduced at 
trial it would have been unfavorable to the appellant’s 
case. Appellant’s attempted explanation of its failure 
to produce this meter weakens rather than strengthens 
the inference. Its own records in that regard were pro¬ 
duced and an employee of the service department was 
brought in as a witness to explain them. He stated that 
the writing ‘No test’ indicated that in the opinion of 
the foreman or inspector in the meter shop it was be¬ 
yond the stage of having a test run on it and so was 
discarded. At best these records were self-serving and 
therefore having an employee without knowledge of the 
facts testify rather than the inspector who actually 
handled the meter and determined that it should be 
condemned without a test resulted in a failure to pro¬ 
duce the best evidence in explanation of why it wees 
condemned and sold as junk and likewise created a 
strong circumstance unfavorable to appellant.” (Em¬ 
phasis supplied) 
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And again: (p. 9S6) 

“The appellees have raised inferences independently 
of the doctrine (res ipsa loquitur) sufficient to support 
a finding of negligence. ’ y 

Here it was the duty of defendants to produce the best 
evidence available to rebut presumption of agency, yet they 
suppressed vital facts and now complain that the jury may 
have drawn inferences unfavorable to them. 

The jury was properly instructed as to inferences and 
cautioned about remarks of Counsel. It was a fair and im¬ 
partial verdict and should not be disturbed. 

m. 

Jury Properly Instructed. 

Again appellants base their argument on a false premise. 
They state that: “The most favorable view of the testimony 
is that Bushrod made a delivery in T. B. and then went 
down into Southern Maryland to visit relatives.” The fact 
is that Bushrod went down into Southern Maryland to make 
a delivery somewhere in T. B. (J.A. 25). 

Appellants now insist that the court below, in Defend¬ 
ant’s Requested Instruction No. 3, by using the word 
“must”-, should have peremptorily directed the jury to find 
for defendants. If the Court would submit the case to the 
jury, it could not do otherwise than instruct them that they, 
under such facts, “may” find for defendants. 

The lower court granted all five requested instructions 
of defendants, except directing a verdict, and denied the 
only prayer suggested by plaintiffs (J.A. 40). The Court’s 
charge was fair and no objection was made by defendants. 
This case was submitted to the jury in a light most favor¬ 
able to these appellants, resulting in a fair and impartial 
verdict. 
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CONCLUSION. 

The negligence of the driver was admitted, as was the 
ownership of the truck by appellees. The presumption that 
at the time of the accident the driver was acting within the 
scope of his employment was not overcome by any positive, 
much less uncontradicted evidence. In fact, all the 
evidence, together with such reasonable inferences as might 
be drawn therefrom, showed rather conclusively that, at 
the time and place of the accident, the driver was, under the 
law, on the business of appellants. 

This case was fairly submitted to the jury under in¬ 
structions substantially as requested by appellants, no ob¬ 
jection was made to the Court’s charge, and its verdict for 
appellees and the judgment entered thereon, should be 
affirmed. 

Respectfully submitted, 

P. Michael Cook, 

Attorney for Appellees, 

815 Fifteenth Street, N. W. 

Washington 5, D. C. 








